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SUMMARY OF RECOMMENDATIONS
TO THE NEVADA LEGISLATURE

NEVADA'S LEGISLATIVE COMMITTEE ON PUBLIC LANDS

Following are the recommendations of Nevada's Legislative Committee on Public
Lands (NRS 218.5363) to the 1995 Session of the Nevada Legislature:

1.

Express support for land exchanges involving the BLM and the Colorado River
Commission that will result in more land for Laughlin. (BDR R-1 081)

Express support for the mining industry in this state and opposition to extensive
and unreasonable reform of existing mining laws. (BDR R-1 082)

Express support for the livestock industry in this state and opposition to
extensive and unreasonable reform of existing rangeland management
regulations. (BDR R-1083)

Express support for the inclusion of economic considerations in the re-
authorization of the federal Endangered Species Act. (BDR R-1084)

Approve the following measures:
a. BDR 19-427, which creates the Constitutional Defense Council;

b. BDR R-428, concurrent resolution, which claims state sovereignty over all
powers not granted to the Federal Government in the U.S. Constitution;

¢. BDR 17-945, which creates the permanent legislative committee on federal
mandates; and

d. BDR 17-946, which creates the position of auditor of federal mandates and
other encroachments on state sovereignty.

Approve Senate Joint Resolution No. 27 of the 1993 Session. This resolution
proposes amending the ordinance to the Nevada Constitution to remove the
public lands disclaimer clause.






REPORT ;l'() THE 68TH SESSION OF THE NEVADA LEGISLATURE
BY NEVADA'S LEGISLATIVE COMMITTEE ON PUBLIC LANDS

INTRODUCTION

The Committee on Public Lands is a permanent committee of the Nevada
Legislature authorized by Nevada Revised Statutes 218.5363 (Appendix A).
Created in 1983, the committee is charged with reviewing proposed and existing
laws and regulations affecting the 61 million acres of federally controlled land in this
state. The commitiee also provides a forum for the discussion of public lands
matters with federal and state officials, representatives of special interest
organizations, and other concerned individuals.

Committee Members and Staff
The Legislative Commission appointed the following members to the committee:

Senator Dean A. Rhoads, Chairman
Assemblyman John W. Marvel, Vice Chairman
Senator Mark A. James

Senator Mike McGinness

Assemblyman P. M. Roy Neighbors
Assemblyman John P. Regan

Clark County Commissioner Karen W. Hayes

Support for the committee was provided by the following Legislative Counsel Bureau
(LCB) staff members:

Dana R. Bennett, Staff Director (Research Division)
Jan K. Needham, Legal Counsel (Legal Division)

J. Randall Stephenson, Legal Counsel (Legal Division)
Philene E. O'Keefe, Secretary (Research Division)

Hearings and Recommendations

The committee met seven times, in various locations around Nevada, from
September 1993 through December 1994 and traveled to Washington, D.C., to meet
with federal officials involved in public lands issues.

This report reviews public lands legislation approved during the 1993 Session and
discusses the major topics considered by the Public Lands Committee during the
1993-1994 interim period. The committee received extensive testimony and
supporting materials in addition to the information found in this report. All minutes
of meetings and their corresponding exhibits are on file in LCB's Research Library.



Additionally, this document outlines actions that resulted in letters and resolutions
from the committee. Finally, the report reviews the six recommendations adopted
by the members for presentation to the 1995 Nevada Legislature.

PUBLIC LANDS LEGISLATION OF THE 67TH SESSION
OF THE NEVADA LEGISLATURE

Numerous bills involving public lands topics were considered by the 1993 Session
of the Nevada Legislature. This section of the report summarizes some of the
approved public lands bills and resolutions.

Public L ands Committee Bills

Nevada's Legislative Committee on Public Lands recommended to the
1993 Session 13 measures, which were discussed and modified during the
legislative process. Issues addressed included the authority of the committee, legal
action on behalf of state agencies, wildlife reports, access across public lands, mine
dewatering, mulitiple use of public lands, and expansion of public lands. Further
discussion of the recommendations may be found in the committee's report to the
1993 Legislature, published as LCB Bulletin No. 93-16.

Following are summaries of the nine recommendations that were approved.

m  Senate Bill 235 (Chapter 436, Statutes of Nevada 1993) defines accessory
road to mean any way over public land established between 1866 and 1978,
for which the general use or enjoyment before 1976 is not established, and that
provides access to private property. The bill provides that these roads are to
remain open, but that local governments have no duty to maintain them and
are not liable for damages suffered as a resuit of their use. The roads may be
maintained by their users. Procedures are provided for temporary or
permanent closure of an accessory road.

The bill declares that it is in the best interests of the State of Nevada to keep
accessory roads open and available for use. If an agency of the United States
attempts to close a road or exact a fee for its use, the Attorney General may
bring an action for declaratory judgment to keep the road open or to obtain just
compensation for land owners who may be affected.

®  Senate Bill 236 (Chapter 435, Statutes of Nevada 7993) grants immunity from
liability to the state and its counties for damages suffered by people from the
use of minor county roads. The bill also allows the user of a minor county road
to file a map of the road with the county recorder, revises the requirements for
designating and indexing these roads, and relieves counties of the
responsibility for including these roads on the map of their road systems.

2



m  Senate Bill 256 (Chapter 487, Statutes of Nevada 1993) requires an
_independent contractor hired to represent the state in any court proceeding to
identify in all pleadings the specific state agency represented.

m  Senate Joint Resolution No. 12 (File No. 66, Statutes of Nevada 1993) urges
federal agencies to recognize the rights of users of roads established on
rights-of-way over public lands to provide access to private property.

B Senate Joint Resolution No. 13 (File No. 52, Statutes of Nevada 71993) urges
Congress, the BLM, and the USFS to expedite the establishment of programs
to control the fertility of wild horses and burros and encourages the timely
establishment of a national center for these animals in northern Nevada. The
resolution also urges that the Federal Government provide adequate funding
for the operation of such a program and center.

m  Senate Joint Resolution No. 15 (File No. 187, Statutes of Nevada 1993) urges
Congress to require that the determination of a species as being threatened or
endangered be made in a timely manner. The measure states that time should
be allowed for the evaluation and possible mitigation of the economic impact
on development and growth because of the determination. Of particular
importance are the local economies in the geographic area where the species
is located. The measure urges Congress to require the Secretary of Interior
to consider the economic impact of plans for the recovery of the species.

m  Senate Joint Resolution No. 17 (File No. 54, Statutes of Nevada 71993) urges
Congress to reject any unreasonable increase in grazing fees on public lands.

®  Senate Joint Resolution No. 18 (File No. 103, Statutes of Nevada 1993) urges
the USF&WS to complete the final recovery plan for the Lahontan cutthroat
trout as soon as possible after the public comment period. The resolution
further urges that this agency be directed to cooperate and coordinate with
parties affected by the recovery plan, use scientific research developed in the
Great Basin and Intermountain West, and include in the final plan a
mechanism for the delisting of each trout subbasin population that meets
reasonable recovery criteria. Additionally, the Secretary of Interior and the
Secretary of Agriculture are urged to implement the plan as soon as possible.

Other Public Lands Leqislation

The 1993 Legislature addressed several additional public lands topics through
measures introduced by individual legislators and pertinent committees. One of
these topics concerned access to and through public lands. In addition to the



access bills originating with the Public Lands Committee, the following measure was
passed:

Assembly Bill 176 (Chapter 446, Statutes of Nevada 1993), which affects the
concerns of people prevented from traveling to public land by revising the
provisions regarding roads made public by prescriptive use. The measure
stipulates that five or more state residents may petition a board of county
commissioners to hold a public hearing conceming the opening, reopening, or
closing of a public road within the county. The bill provides specific standards
to determine whether a road is, indeed, a public road. Furthermore, A.B. 176
requires that the board's decision affecting the road in question be based on
specific findings, such as the resulting public benefit, possible impairment of
the environment, and reduction in the value of public or private property.

The measure protects the county, its officers, or employees from legal action
related to damage suffered by a person solely as a result of the unmaintained
condition of roads made public under these provisions.

The 1993 Legislature also commented on the continuing burden of federal
ownership and acquisition of land in Nevada. Because such a small amount of
Nevada land is in private ownership (less than 13 percent), the expansion of growing
cities is stunted and the development of an adequate property tax base is
suppressed.

Senate Joint Resolution No. 14 (File No. 53, Statutes of Nevada 1993) urges
the United States Congress to monitor and limit the acquisition of private land
in Nevada by the Federal Government and to promote the transfer of
appropriate federal lands to private ownership.

Senate Joint Resolution No. 27 (File No. 189, Statutes of Nevada 1993)
addresses the original, 129-year-old provision that gave control of so much of
Nevada's land to the Federal Government. This resolution proposes to amend
the ordinance of the Constitution of the United States of America by the 1864
language that disclaims the right and title of the state to the unappropriated
public lands within Nevada and places that land at the disposition of the
Federal Government.

The resolution urges Congress to consent to this amendment upon its approval
and ratification by the voters of Nevada. However, the resolution provides that
the amendment to the constitution, if approved by the voters, is effective upon
a legal determination that Congressional consent is not necessary.

A similar resolution was approved by the 1991 Legislature, but that measure
did not provide for voter approval of the concept. If the 1993 resolution is



approved in identical form by the 1995 Legislature, it will be submitted to the
voters for their approval or disapproval at the 1996 General Election.

Although the Nevada Legislature has always been concerned about the
disproportionate amount of land controlled by the Federal Government, it also
recognizes the desire of the state's residents to preserve and protect Nevada's
unique areas for public use and enjoyment. The 1993 Legislature passed measures
designed to help protect two of Nevada's most beautiful and favorite recreation
areas: Lake Tahoe and Red Rock Canyon.

To assist in the protection of Lake Tahoe, the Legislature approved Senate
Bill 139 (Chapter 355, Statutes of Nevada 7993), which directs the Division of
State Lands to establish a program to mitigate the detrimental effects of land
coverage in the Lake Tahoe Basin. The measure authorizes the division to
acquire property, eliminate conditions on the land that are detrimental to the
environment, and terminate rights to place land coverage on the property.

The program established through S.B. 139 is similar to the land acquisition
program administered through the Division of State Lands with funding from
the statewide bond approved in 1985. Financing for the current program is
provided from revenue obtained by the Tahoe Regional Planning Agency when
approving projects in the Basin. As of September 1992, the agency was
holding $794,000 in funds for purchases of property and land coverage in the
Nevada portion of the Basin.

To protect the Red Rock Canyon area from encroaching development, Senate
Bill 544 (Chapter 639, Statutes of Nevada 71993) requires the governing body
of any city or county whose territory includes all or part of this National
Conservation Area to prohibit in that area any use other than recreation.
Additionally, the excavation or extraction of any substance and the erection of
any structure must be prohibited. Such activities may be permitted within the
boundaries of a mining claim only to the extent allowed by the Federal
Government.

Pending the adoption of ordinances complying with this measure, such
activities are prohibited unless a permit is first obtained from Nevada's Division
of Environmental Protection. The bill prohibits the division from issuing such
a permit if the proposed activity would be detrimental to the environment
outside the Red Rock Canyon National Conservation Area or would preclude
the designation of the area as wilderness.

The state itself owns less than 1 percent of Nevada's land; therefore, state lands are
a small aspect of the entire public lands issue. Two bills affecting state lands were
passed during the 1993 Session.



m  Assembly Bill 430 (Chapter 459, Statutes of Nevada 1993) establishes new
fees for the use of state lands and navigable bodies of water. The measure
specifies that the proceeds of the fees, other than those which must be
credited to the State Permanent School Fund pursuant to the Constitution of
the State of Nevada, must be used to support the activities of the State Land
Registrar and the Division of State Lands.

®  Senate Bill 130 (Chapter 98, Statutes of Nevada 1993) removes an obsolete
reference to legislative authorization for the sale or lease of state land.

In 1965, a moratorium was placed on the sale of state land. The
1989 Legislature lifted the restrictions and established a process to sell state
land which included the requirements that the land be sold at fair market value
plus costs and the transaction receive legislative approval. Senate Bill 130
clarifies the 1989 legislation and streamlines the process by removing the
requirement for legislative authorization.

SUMMARY OF INTERIM ACTIVITIES

Nevada's Legislative Committee on Public Lands reviews many public lands topics
that involve ongoing activities, programs, and problems that are subject to
administrative and congressional action. The committee was actively involved in a
number of issues during the 1993-1994 interim period.

This section lists the issues considered by the committee and discusses actions
taken at each meeting.

Issues

The committee considered numerous public lands topics of interest to Nevada's
residents. Formal presentations and public testimony informed the members and
audience of these issues. In response, the members provided recommendations,
when appropriate, to federal officials and Nevada's Congressional Delegation.

The following is a list of the many issues discussed by the committee during the
1993-1994 interim period:

Abandoned mines;

Bureau of Land Management's Customer Service Plan;
Desert tortoise;

Elk Management Study;

Endangered Species Act;

Exploration for minerals;

Fallon Naval Air Station;

Grand Canyon Visibility Transport Commission;

. [ ] - [ ] [ 2 [ ] [ ] [
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Grazing fees;

Great Basin Heritage Center:;

Groom Range Land Withdrawal;

Lahontan cutthroat trout;

Logging in the Tahoe Basin;

Military issues;

Mining reform;

Nevada Plan for Public Lands;

North Las Vegas/Galena Land Transfer Proposal;
Public/private land exchanges;

Rangeland Reform ‘94;

Red Rock Canyon National Conservation Area;
Santini-Burton lands;

Special Nevada Report;

State involvement in management of federal lands in Nevadaz;
State lands;

Stateline Draft Resource Management Plan/Environmental Impact Statement,
The taking of private property by government without just compensation;
Wilderness;

Wilderness reserved water rights;

Wild horses; and

Wildlife management.

. . [} [ ) [} [ ] . L] * [ ] [ ] * [ ] [ ] L ] [ ] L] [ ] L ] [ ] [ ] [ ]

In-State Meetings

The Public Lands Committee met six times throughout Nevada. Following are
summaries of the committee's deliberations at each of these meetings.

- Organizational Meeting

The members met in Carson City on September 27, 1993, to elect a chairman
(Senator Rhoads) and a vice-chairman (Assemblyman Marvel), approve their work
plan for the interim (see Appendix B), and discuss some of the current issues
concerning public lands in Nevada.

One of the major topics of discussion at this first meeting was the publication of
Rangeland Reform ‘94. This document details the changes to livestock grazing
on public lands proposed by Secretary of Interior Bruce Babbitt. The proposal is
implemented by amendments to existing regulations promuigated by the
Departments of Interior and Agriculture and is supported by a draft environmental
impact statement. The regulations were published in the Federa/ Register on
August 13, 1993; public comment was solicited for both the regulations and the
draft EIS. At the time this report was written, the departments were still
evaluating the comments received, and final decisions had not been rendered.



The committee received extensive testimony on RR 94 throughout the interim.
At this first meeting, comments about the topic were received from the BLM,
USFS, Nevada Farm Bureau, Nevada Cattlemen’s Association, and Nevada’s
Divisions of State Lands and Wildlife.

Other reports to the members concerned public lands measures adopted by the
1993 Nevada Legislature, ongoing BLM and USFS management activities,
threatened and endangered species in Nevada, public lands legislation pending
in Congress, mining reform, and state lands issues.

Another subject that generated substantial discussion was the clause in the
ordinance to the Nevada Constitution stating that Nevada disclaims its title to
unappropriated lands within the state’'s borders. The members reviewed Senate
Joint Resolution No. 27, which was approved by the 1993 Session as a first step
toward removing the disclaimer clause, and discussed other states’ constitutions
that include the same language.

The members voted to:

= Approve a committee resolution urging that the U.S. House of Representatives
support the U.S. Senate's 1-year moratorium on grazing fee increases: that
Congress initiate a study designed to establish a fair and workable formula and
regulations for grazing on public lands; and that such formula be established in
statute so that the fee is predictable each year and cannot be changed
arbitrarily. (Copies of the resolution and a response to it are attached in
Appendix C.)

Second Meeting

The committee held a formal meeting in Elko on November 8, 1993, and toured
Barrick Goldstrike Mine in Carlin on November 9, 1993.

Rangeland Reform "94 was, again, the major topic of discussion. In particular,
the members considered the Reid Amendment, which was attached to the
Department of Interior appropriations bill and proposed a substantial increase in
the fees charged for grazing livestock on public lands. Additional testimony was
submitted by BLM.

The committee also accepted two opinions prepared by the Legal Division of the
Legislative Counsel Bureau. One of the legal opinions (Appendix D) addresses
federal authority over public lands in this state and the constitutionality of A.B. 733
from the 1993 Session. The other (Appendix E) concerns the authority of the
Secretary of interior to promulgate the regulations proposed under RR 94 and the
legality of the penalties contained within those rules.



Several reports were presented to provide the members with an overview of
mining in Nevada and the potential effects of changes to federal mining laws
proposed by certain members of Congress. Participants in this discussion
included BLM; the Nevada Mining Association; the Women’s Mining Coalition; and
Nevada's Divisions of Environmental Protection, Minerals, and Wildlife.

Major actions of the committee included the following:

« Approval of committee resolution 93-3 opposing the amendment to H.R. 2520,
a Congressional measure concerning grazing fees. (Copies of the resolution
and a response to it are attached in Appendix F.)

+ Approval of committee letters to U.S. Senators Harry Reid (D-Nevada) and
Richard H. Bryan (D-Nevada) expressing opposition to Senator Reid's
amendment to H.R. 2520. (Copies of the letters are attached in Appendix G.)

« Approval of committee letter to John P. Comeaux, Director of the Department of
Administration, requesting additional funds for the Division of State Lands.
(Copy of the letter is attached in Appendix H.)

+ Approval of committee resolution 93-2 urging the Director of BLM to place the
Great Basin Heritage Center in White Pine County (Nevada). (Copies of the
resolution and a response to it are attached in Appendix I.)

Third Meeting

Las Vegas was the site of the committee’s meeting on January 13, 1994. Topics
discussed included the Nevada Plan for Public Land, the Sagebrush Rebellion
begun in 1979, the desert tortoise habitat conservation plan, the proposed
expansion of the Red Rock Canyon National Conservation Area, the Grand
Canyon Visibility Transport Commission, and other issues of interest to Southern
Nevada.

No major actions were taken at this meeting.

Fourth Meeting

The members gathered in Laughlin on March 11, 1994. Foliowing a brief
meeting, Laughlin’s Town Manager conducted a tour of the area.

Presentations to the committee addressed grazing reform, BLM's proposed
amendment to the Stateline Resource Management Plan, recovery of the desert
tortoise, involvement of Nevada’s Division of Wildlife in public lands issues, and



the land withdrawal proposed by the U.S. Air Force at Groom Range in Lincoln
County.

The committee voted for the following:

« Approval of a committee letter to the GCVTC requesting that the commission
consider certain points while evaluating its options. (Copy of the letter is
attached in Appendix J.)

Fifth Meeting

On June 1, 1994, the committee convened in Fallon. Primary topics included
grazing and mining reform proposals. The following organizations spoke to the
members about grazing: BLM, USFS, Nevada's Division of State Lands, Nevada
Cattlemen’s Association, and the Sierra Club. Aspects of mining reform were
discussed by representatives from Nevada’s Division of Minerals; the Nevada
Mining Association; Pegasus Gold, Inc.; the Women's Mining Coalition; and the
Office of Congresswoman Barbara Vucanovich.

Other subjects reviewed by the members included reserved water rights for
wilderness, the status of the adoption of policies by Nevada’s Attorney General
to avoid the taking of private property by state agencies, the Fallon Naval Air
Station, the state’s involvement in the management of federally-controlled lands,
and continuing BLM activities.

This meeting was particularly detailed and lengthy. Comprehensive reports were
submitted, and public testimony was extensive.

Major actions of the committee included the foilowing:

« Approval of a committee letter to Peter G. Morros, Director of the State
Department of Conservation and Natural Resources (with copies to
Governor Robert J. Miller; Mr. Comeaux; Senator William J. Raggio, Chairman
of the Senate Committee on Finance; and Assemblyman Morse Arberry, Jr.,
Chairman of the Assembly Committee on Ways and Means), requesting that two
additional planner positions in the Division of State Lands be approved. (Copy
of the letter is attached in Appendix K.)

» Approval of three committee letters providing the committee's response to
RR 94. (Copies of the letters are attached in Appendix L.)

+ Approval of a committee resolution to Congress and the Secretaries of
Agriculture and Interior urging the implementation of recommendations from the
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National Resource Council relating to rangeland health. (Copies of the
resolution and a response are attached in Appendix M.)

» Approval of a letter to BLM providing the committee's comments to the agency's
EIS on RR 94. (Copy of the letter is attached in Appendix N.)

» Approval of a committee letter to U.S. Senator J. Bennett Johnston
(D-Louisiana), as Chairman of the Senate-House Conference Committee on
Mining, expressing the committee's concerns about the "Chairman's Mark." In
addition, approval was granted for a committee letter to U.S. Representative
Barbara Vucanovich (R-Nevada) commending her support for Nevada's mining
industry. (Copies of the letters are attached in Appendix 0)

« Approval of a committee letter to the Public Broadcasting Station's television
show, Frontline, protesting its special on mining in the United States.
Additionally, the members approved the submission of a committee letter to
U.S. Senator Frank H. Murkowski (R-Alaska) commending him on his timely and
intelligent rebuttal to the Frontline mining program and a letter to American City &
County protesting an anti-mining editorial. (Copies of the letters and a response
are attached in Appendix P.)

Work Session

The members determined their recommendations for the 1995 Session of the
Nevada Legislature at a formal work session held in Reno on September 26,
1994. The meeting began with reports from various federal agencies about some
of their projects in this state.

The committee then conducted its work session. Information on the approved
recommendations may be found in the section of this report titled "Discussion of
Recommendations," beginning on page 15.

Other actions taken by the members at this meeting consisted of the following:

« Approval of a committee letter to other states that were required to surrender title
to unappropriated public lands, either through congressional enabling acts or as
part of their constitutions, requesting them to take action to remove those
clauses. (Copy of the letter is attached in Appendix Q.)

» Approval of committee letters to Nevada's Attorney General, Frankie Sue Del
Papa, and C. Wayne Howle, Senior Deputy Attorney General, congratulating
Mr. Howle for his work on the takings issue. (Copies of the letters are attached
in Appendix R.)
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Final Meeting

The committee's last meeting during the interim period was held in Las Vegas on
December 5, 1994. The main purpose of this gathering was to thoroughly examine
the activities of the GCVTC and their potential effects on Nevada's economy. The
members also reviewed BLM's decision concerning the Air Force's request to
withdraw land near the Groom Range in Lincoln County, Nevada, and examined the
Federal Government's policy of retaining and managing public lands.

Based on these discussions, the committee voted to take the following actions:

« Send a committee letter to each member of Nevada's Congressional Delegation,
requesting that they monitor the activities of the GCVTC and any related
information to ensure that Nevada is not adversely affected. (Copy of the letter
is attached as Appendix S.)

+ Send a committee letter to the BLM State Director, requesting an explanation of
the BLM decisions not to process the Air Force request as an amendment to the
existing Environmental Impact Statement on the Groom Range and not to
consider off-site mitigation for the loss of the public land. (Copy of the letter is
attached as Appendix T.)

» Send a committee letter to each member of Nevada's Congressional Delegation,
requesting that they urge federal land management agencies to identify and
dispose of certain public lands, as currently allowed under the Federal Land
Policy Management Act of 1976. (Copy of the letter is attached as Appendix U.)

Washington, D.C., Visit

Over the past several years, Nevada's Legislative Committee on Public Lands has
developed important relationships with several representatives from the Federal
Government's congressional and executive branches. Normally, the members of
the Public Lands Committee travel to Washington, D.C., twice during the interim to
meet with these and other officials about public lands issues of importance to
Nevada.

During this interim, the Public Lands Committee met in Washington, D.C., on
October 12 and 13, 1993. In addition to Nevada's Congressional Delegation, the
members met with the following officials:

+ Jim Baca, Director, BLM;

« Dan Beard, Chief, United States BOR;

» Dean Boe, Deputy Director of Range Management, USFS;

« David Brooks, Staff Counsel to the Senate Subcommittee on Public Lands,
National Parks and Forests;
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Tom Follrath, Special Assistant to the Deputy Director, USF&WS;

Dave Fredley, Assistant Director of Minerals and Geology, USFS;

Marcia L. Hale, Assistant to the President and Director of Intergovernmental
Affairs;

Steve G. Holloway, Vice President, Independence Mining Company;

Nancy Kaufman, Deputy Assistant Director, Endangered Species, USF&WS:

John A. Knebel, President, American Mining Congress;

Keith R. Knoblock, Vice President, American Mining Congress;

Dennis Lassuy, Legislative Specialist, USF&WS:;

Henry E. Masterson, Regional Supply and Services Officer (Sacramento,
California), BOR;

United States Representative Richard W. Pombo (R-California);

William E. Rinne, Regional Environmental Officer (Boulder, Colorado), BOR;

F. Dale Robertson, Chief, USFS:

Maitland Sharpe, Director, Izaak Walton League of America;

Richard Smith, Deputy Director, USF&WS;

B. J. Thornberry, Deputy Assistant Secretary, BLM;

Christopher Topik, National Endangered Plant Program Manager (Wildlife, Fish,
and Rare Plants), USFS;

Mark Trautwein, Consultant on Environment, Energy and Public Lands for the
House Committee on Natural Resources;

Lisa Vehmas, Staff Counsel to the Senate Subcommittee on Public Lands,
National Parks and Forests; and

Issue papers were prepared by committee staff as resource documents for the
members' use during this meeting. This material reflects the major topics discussed
with the various federal officials. Following is a list of the papers, copies of which
may be found in Appendix V:

"BLM Wilderness";

"Grazing Fees and Range Management":
"Mining Reform";

"Public-Private Land Transfers";
"Rights-Of-Way on Public Lands",;
"Threatened and Endangered Species";
"Water issues™;

"Wetlands Management";

"Wild Horses."

No formal actions were taken by the committee during this meeting.
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DISCUSSION OF RECOMMENDATIONS

At its work session in Reno, the Public Lands Committee considered eight
recommendations for action by the 1995 Session of the Nevada Legislature. The
members voted to proceed with six of the suggestions.

This section provides background information for each of the approved
recommendations. Copies of the corresponding BDRs are found in Appendix X of
this report.

Laughlin, Nevada

Nevada's Legislative Committee on Public Lands has maintained a continuing
interest in the growth of Laughlin, one of the state's newer communities, whose
development has been constrained by the vast amounts of public land surrounding
it. During their meeting in Laughlin, the members were informed that the town board
was working with BLM and the Colorado River Commission to acquire, through the
land exchange process, 640 acres. This land would be an important addition to the
area available for residential development and, as such, contribute to the local tax
base.

Therefore, the Public Lands Committee recommends that the 1995 Session of the
Nevada Legisiature:

Express support for future land exchanges involving the Bureau of Land
Management and the Colorado River Commission that will result in more
land for Laughlin. (BDR R-1081)

Mining

For several sessions, the United States Congress has entertained proposals to
change the Mining Law of 1872. This past Congress, however, came closest to
radically altering many of the procedures governing hard-rock mining on public
lands. Although no amendments to existing laws were ultimately passed, the threat
of such action has resulted in a chilling effect on minerals exploration in Nevada.
Because mining has been important to this state, historically and currently, the
Public Lands Committee was aggressive in its support of the industry and its
opposition to radical reforms during this interim period (see the committee letters in
Appendices O and P).

All indications are that Congress will return to this issue when it convenes in 1995.
The Public Lands Committee will continue to be diligent in its monitoring of any
proposed actions and encourages its legislative colleagues to reiterate their support
for this valuable part of Nevada's economy.

14



Therefore, the Public Lands Committee recommends that the 1995 Session of the
Nevada Legislature:

Express support for the mining industry in this state and opposition to
extensive and unreasonable reform of existing mining laws. (BDR R-1082)

Livestock Grazing

As this report has noted, the Public Lands Committee actively participated in the
debate over Secretary Babbitt's proposal to change the management of public
rangelands. In addition to their many formal actions, the members voted to
authorize the chairman, Senator Rhoads, to participate in other meetings on this
topic as necessary. Consequently, the committee has been well-versed in this
particular issue. '

The members are concerned that Secretary Babbitt's proposal would seriously
damage the ranching industry in this state. Because so many Nevada communities
depend on local ranches for economic and social support, the adverse effect of
radical management changes to these rural areas cannot be underestimated. The
Public Lands Committee has been vocal in its support of Nevada's ranchers (see the
committee's comments in Appendices C, F through H, and L through N) and will
continue to comment on the Federal Government's attempts to curtail livestock
grazing on public lands.

Therefore, the Public Lands Committee recommends that the 1995 Session of the
Nevada Legislature:

Express support for the livestock industry in this state and opposition to
extensive and unreasonable reform of existing rangeland management
regulations. (BDR R-1083)

Endangered Species Act

The Endangered Species Act of 1973 was scheduled to be re-authorized by the U.S.
Congress in 1994; however, no action was taken. lt is expected to be considered
in 1995,

As written, the Act does not require, at the time a species is being studied as an
addition to the threatened or endangered lists, any consideration of the economic
impacts upon an area should the species be listed. The situations involving the
spotted owl in the Pacific Northwest and the desert tortoise in Southern Nevada are
clear indications that such a consideration is necessary and important.
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Therefore, the Public Lands Committee recommends that the 1995 Session of the
Nevada Legislature:

Express support for the inclusion of economic considerations in the re-
authorization of the federal Endangered Species Act. (BDR R-1084)

State Sovereignty

The Public Lands Committee has been consistent in its support of state sovereignty
since the Sagebrush Rebellion began with the passage of A.B. 413 by the Nevada
Legislature in 1979. Recently, the concept has gained vocal advocates among
Nevadans and other people throughout the country who are tired of unnecessary
and unwarranted Federal Government interference in their lives and businesses.
Many of these people spoke eloquently to the committee about their concerns.

Some states, such as Colorado, California, and Arizona, have already approved
legislation to assert their authority and combat excessive federal demands,
particularly those that are not accompanied by the funds needed for implementation.
The time has come for states to assist their citizens in standing up to a Federal
Government that is clearly exceeding its constitutional authority.

Therefore, the Public Lands Committee strongly recommends that the 1995 Session
of the Nevada Legislature:

Approve the following measures:
® BDR 427, which creates the Constitutional Defense Council;

® BDR R-428, a concurrent resolution claiming state sovereignty over all
powers not granted to the Federal Government in the U.S. Constitution;

® BDR 945, which creates a permanent legislative committee on federal
mandates; and

® BDR 946, which creates the position of auditor of federal mandates and
other encroachments on state sovereignty.

Disclaimer Clause

The 1993 Session of the Nevada Legislature approved Senate Joint Resolution
No. 27, which proposes to amend the ordinance to the Nevada Constitution to
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remove the clause by which the state disclaimed all right and title to its
unappropriated public lands. If approved by the 1995 Session and by the voters at
the 1996 General Election, the resolution will become effective.

Although all states created after 1789 were to be added to the Union on an equal
basis with the original states, numerous states, including Nevada, were required to
agree to this disclaimer as a condition of statehood. The action of taking the
disclaimer out of the state constitution will not end public land conflicts between the
Federal Government and the state, but it is a step that must be taken if Nevada is
to assert its right, as granted by the United States Constitution, to self-government.

Therefore, the Public Lands Committee recommends that the 1995 Session of the
Nevada Legislature:

Approve Senate Joint Resolution No. 27 of the 1993 Session.

CONCLUDING REMARKS

Nevada's Legislative Committee on Public Lands spent much of the interim working
on numerous public lands topics and problems at the federal, state, and local
government levels. These issues have concerned Nevadans for many years and
are not quickly or easily resolved; however, the forum provided by the committee
allows Nevada residents to comment about the many diverse aspects of living in a
public lands state.

This report discusses the meetings and actions of the Public Lands Committee
during the 1993-94 interim period. Because the issues monitored by the committee
are ongoing, the committee may be required to meet before the next interim period
begins to review federal actions affecting public land in Nevada. At such meetings,
the committee may choose to recommend additional legislative proposals.

The members of the committee wish to thank the organizations and individuals who

participated in this interim's hearings. The committee appreciated the important
assistance provided by the many talented people who testified at the meetings.
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Nevada Revised Statutes 218.5363

218.5363 Establishment; membership; chairman; vacancies.

1. There is hereby established a legislative committee on public lands
consisting of three members of the senate, three members of the assembly and
one elected officer representing the governing body of a local political
subdivision, appointed by the legislative commission with appropriate regard for
their experience with and knowledge of matters relating to public lands. The
members who are state legislators must be appointed to provide representation
from the various geographical regions of the state.

2. The members of the committee shall select a chairman from one house of
the legislature and a vice chairman from the other. After the initial selection of a
chairman and a vice chairman, each such officer shall hold office for a term of
2 years commencing on July 1 of each odd-numbered year. Ifa vacancy occurs
in the chairmanship or vice chairmanship, the members of the committee shall
select a replacement for the remainder of the unexpired term.

3. Any member of the committee who is not a candidate for reelection or who
is defeated for reelection continues to serve until the convening of the next
session of the legislature.

4. Vacancies on the committee must be filled in the same manner as original
appointments.

(Added to NRS by 1979, 5; A 1983, 209; 1985, 589)
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NEVADA LEGISLATURE'S COMMITTEE ON PUBLIC LANDS
(Nevada Revised Statutes 218.536, et seq.)

APPROVED BUDGET AND PROPOSED WORK PLAN
July 1, 1993 through December 31, 1994

This document outlines the approved budget and proposed work plan for the
Nevada Legislature's Committee on Public Lands for the 1993-1994 interim period.

APPROVED COMMITTEE BUDGET

On August 31, 1993, the Legislative Commission approved the committee's budget
request. The approved budget for the Public Lands Committee totals $37,000.

The major categories of the budget are as follows:

Legislator Salaries $11,700
Travel:
In-State meetings 8,400
Out-of-State meetings 16,200
Operating Expenses:
Supplies 200
Printing and copying 500
Total Budget $37,000

This budget allows for the six legislative members of the committee to attend seven
meetings throughout Nevada and two meetings in Washington, D.C. The salary and
expenses of the seventh member of the committee—the local government
representative—are paid by her local political subdivision (Subsection 3 of NRS
218.5365). The committee planned the same number of meetings for the last
interim.

By comparison, the committee's budget for the 1991-1992 biennium totaled
$36,558, of which $23,771 was actually expended.

The budget request for this biennium does not reflect any major changes from
previous budgets. The total requested is slightly higher than the amount requested
last interim to accommodate the costs of airfare from Nevada to Washington, D.C.,
and of attending meetings in remote locations throughout Nevada. In addition, the
request includes the increase in per diem amounts which was authorized by the
1993 Nevada Legislature in Assembly Bill 20.
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PROPOSED WORK PLAN

The following sections outline the tentative work plan for the Nevada Legislature's
Committee on Public Lands during the 1993-1994 interim period.

In-State Meetings

Seven 1-day meetings throughout the state are projected and budgeted. Certain
meetings may last 2 days due to tours or other activities, but this contingency was
not included in the budget. The meetings will be held in Carson City, Elko, Fallon,
Las Vegas, Laughlin, Panaca, and Reno.

Out-of-State Meetings

The committee optimizes its effectiveness by visiting members of the United States
Congress and executive branch in Washington, D.C., annually. These productive
meetings provide committee members with insight on Federal policies and key
contacts on public lands issues, an opportunity to educate Federal officials on the
public lands perspective in Nevada, and greater rapport with the members and staff
of Nevada's congressional delegation.

Two committee trips to Washington, D.C., are projected for six legislators and two
staff members, each lasting 4 days and 3 nights. Consistent with previous policy of
the Legislative Commission, travel costs for the committee's staff are included in the
budget for these out-of-state trips.

Proposed Timetable of Meetings
DATE PLACE TOPIC

September 27, 1993 Carson City, NV Organizational meeting.
General update on issues.

October 13-14, 1993 Washington, D.C. Meetings with
Congressional and other
Federal officials.

November 5, 1993 Elko, NV General meeting. Update
on mining issues.

January 21, 1994 Las Vegas, NV General meeting. Update
on Southern Nevada
issues.

March 11, 1994 Laughlin, NV General meeting. Update

on Laughlin issues.
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April 12-13, 1994 Washington, D.C. Meetings with

Congressional and other
Federal officials.

May 20, 1994 Fallon, NV General meeting. Update

on military issues.

August 19, 1994 Panaca, NV General meeting. Update

on recreational issues.

September 30, 1994 Reno, NV Work session. Final report

Issues

and recommendations.

I Bills from the 1993 Nevada Legislature

A

Senate Bill 235 (Chapter 436) provides a definition of the term "accessory
road" and clarifies the rights of certain users of accessory roads.

Senate Bill 236 (Chapter 435) grants governmental immunity with respect
to minor county roads and revises the requirements for designating and
indexing minor county roads.

Senate Bill 544 (Chapter 639) prohibits certain activities within the Red
Rock Canyon National Conservation Area.

Assembly Bill 176 (Chapter 446) revises provisions relating to roads made
public by prescriptive use.

Assembly Bill 618 (Chapter 496) relinquishes state claims to certain
portions of the beds and banks of the Truckee River within the Pyramid
Lake Indian Reservation and to certain land under and surrounding
Pyramid Lake.

Il. Resolutions from the 1993 Nevada Legislature

A

Senate Concurrent Resolution No. 20 (File No. 43) designates May 10
through May 16, 1993, as Public Lands Week.

Senate Joint Resolution No. 12 (File No. 66) urges the Federal Government
to recognize the rights of users of roads which were established on certain
rights of way over public lands and which provide access to private
property.
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Senate Joint Resolution No. 13 (File No. 52) urges the U.S. Congress,
Bureau of Land Management, and Forest Service to expedite the creation
of certain programs for managing the population of wild horses and burros
on public lands.

Senate Joint Resolution No. 14 (File No. 53) urges Congress to limit the
acquisition of privately owned land and to return public land to private
ownership.

Senate Joint Resolution No. 15 (File No. 187) urges Congress to require
the consideration of certain economic factors in the development of
recovery plans for endangered or threatened species of wildlife.

SenateA Joint Resolution No. 17 (File No. 54) urges Congress to reject any
unreasonable increase of the fees for grazing livestock on public lands.

Senate Joint Resolution No. 18 (File No. 103) urges the U.S. Fish and
Wildlife Service and Secretaries of Agriculture and Interior to expedite a
recovery plan for the Lahontan cutthroat trout in Nevada.

Senate Joint Resolution No. 27 (File No. 189) proposes to amend the
ordinance of The Constitution of the State of Nevada to repeal the
disclaimer of interest of the state in unappropriated public lands.

lIl. Ongoing Programs and Review of Specific Proposals

A

Federal budget proposals affecting public lands

® Monitor revenue sharing or transfer programs such as grazing receipts,
mineral royalties, and payments in lieu of taxes (PILT).

® Monitor proposed increases in grazing and mining fees.
Land transfers/exchanges

® Monitor and assist as necessary in local government and other land
transfer/exchange proposals.

Military activities and land and airspace proposals

® Monitor and review military land and airspace withdrawal proposals
affecting the state.

® Monitor congressional proposéls relating to military land and airspace.
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Mining and reclamation
® Monitor the minerals industry and development in Nevada.

® Monitor and review implementation of the state mining reclamation law
and regulations.

® Monitor implementation of the state's abandoned mines program.

® Monitor and review Federal proposals to substantially alter the Mining
Law of 1872.

Rangeland management
® Monitor and review Federal proposals and activities.
Riparian management

® Review Federal proposals and activities relating to riparian areas in the
state.

Wilderness
® Monitor BLM wilderness review process, areas, and recommendations.
Wild horses and burros

® Monitor BLM policies and activities on wild horse and burro
management.

® Review activities of Nevada's Commission for the Preservation of Wild
Horses.

Wildlife

® Monitor wildlife management issues, such as endangered species
designations and the depredation program.

Other topics of interest
® Fire management and rehabilitation on Federal lands.

® Federal policies and regulations on land use.
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® Resource management plans and environmental impact statements for
selected projects.

® Other public lands issues.
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Committee Resolution 93-1, Concerning Livestock Grazing
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RESOLUTION 93-1
NEVADA LEGISLATURE'S COMMITTEE ON PUBLIC LANDS

WHEREAS, Livestock grazing was one of Nevada's first industries and
continues to be the economic base of many of the state's rural communities: and

WHEREAS, Most Nevada ranchers are dependent on utilizing public lands
to operate a viable business because almost 87 percent of this state's land is
controlled by the Federal Government; and

WHEREAS, Ranchers are a vital part of the daily management of public
lands, as the Federal Government does not have the funding to provide an
adequate number of agency personnel to manage the vast areas of public lands in
the West; and

WHEREAS, Livestock grazing on public lands benefits many other users of
the public lands, such as wildlife, recreationists, and tourists; and

WHEREAS, Most Nevada ranchers are required to obtain grazing permits
from the United States Bureau of Land Management (BLM) or the U.S. Forest
Service (USFS); and

WHEREAS, A stable, predictable, and fair fee formula for grazing permits is
vital to the continuation of the livestock industry in Nevada; and

WHEREAS, The current fee formula is set by Presidential Executive Order,
which may be changed at any time and without warning; and

WHEREAS, The health of Nevada ranches is also dependent on fair and
reasonable regulations governing grazing on public lands; and

WHEREAS, BLM and USFS have proposed new rules and a fee formula in
Rangeland Reform '94 and the Advance Notices of Proposed Rulemaking published
in the Federal Register on August 13, 1993; and

WHEREAS, The proposals were developed without the input of people who
are familiar with the unique situation of Nevada ranchers who operate in the Great
Basin; and _

WHEREAS, If enacted, these proposals would adversely affect numerous
ranches, the rural communities that support them, and the public lands on which
they operate; and

WHEREAS, The U.S. Senate recently voted in favor of a 1-year moratorium
on any increase in grazing fees; and

WHEREAS, The 1993 Nevada Legislature approved Senate Joint Resolution
No. 17 that urges Congress to reject any unreasonable increase in grazing fees;
now, therefore, be it

RESOLVED, BY THE NEVADA LEGISLATURE'S COMMITTEE ON PUBLIC
LANDS, That the U.S. House of Representatives is hereby urged to join the U.S.
Senate in placing a 1-year moratorium on an increase in grazing fees; and be it
further

RESOLVED, That Congress is also urged to require that the 1-year period
be used to thoroughly and objectively study the economic and social effects of the
proposed grazing fee formula and regulations; and be it further
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RESOLVED, That the Committee requests that the study develop
Congressional legislation to establish a fair and workable grazing fee formula in
statute so that the fee is predictable each year and the formula cannot be changed
arbitrarily; and be it further

RESOLVED, That the Committee also requests that such legislation establish
fair and reasonable rules governing livestock grazing on public lands, which take
into consideration all aspects of the industry, including the benefits from ranching
enjoyed by wildlife, other users of public lands, and rural communities; and be it
further

RESOLVED, That a copy of this resolution be transmitted to the Secretaries
of Agriculture and Interior, the Director of BLM, the Chief of USFS, the Vice
President of the U.S. as the presiding officer of the Senate, the Speaker of the
House of Representatives, and each member of the Nevada Congressional
Delegation.
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November 5, 1993

Assemblyman Roy Neighbors
P.O. Box 1631
Tonopah, Nevada 83049

Dear Mr. Neighbors:

During hearings which were conducted this past session concerning Assembly
Bill No. 733, an amendment to A.B. 733 was proposed which would prohibit
certain actions taken by federal officers in relation to public lands. You have
asked whether this proposed amendment, if enacted, would be constitutional. [t
is the opinion of this office that the proposed amendment would be
constitutionally invalid. [ will first address the extent of federal authority over
public lands, then discuss the proposed amendment to A.B. 733.

Federal Authority over Public Lands

The principal source of federal power to regulate and manage public lands is
the Property Clause of the United States Constitution. This clause provides that
“{t}he Congress shall have Power to dispose of and make all needful Rules and
Regulations respecting the Territory or other Property belonging to the United
States.” U.S. Const. art. IV, § 3, cl. 2. Under this clause, Congress exercises
power both of proprietor and legislature over the public domain, and may
determine all needful rules respecting public lands. As such, it has been held
that the power over public lands entrusted to Congress pursuant to this clause is
without limitation, Kléppe v. New Mexico, 426 U.S. 529 (1976), and the exercise
of that power may not be curtailed by state legislation. Denee v. Ankeny, 246
U.S. 208 (1918) and [Itcaina_v. Marble, 56 Nev. 420 (1936). When Congress
exercises its exclusive right to control and dispose of the public lands of the
United States, neither a state nor any state agency has any power to interfere.
United_States v. Montgomery, 155 F.Supp. 633 (1957). The United States
Supreme Court and various federal courts have expanded these holdings to the
extent that the power over federally owned public land entrusted to Congress by
the Property Clause of the United States Constitution is substantially without
limitation. See, California_Coastal Commission v. Granite Rock Co., 480 U.S. 572
(1987) and State of Nevada v. Unijted States, 512 F.Supp. 166 (1981). The basic
import of these holdings is that Congress may adopt any regulations concerning
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public land so long as the regulations do not violate some specific provision of
the United States Constitution.

Despite the expansive reading by the courts of the power of Congress over
public lands pursuant to the Property Clause, the states are allowed, to a limited
extent, to regulate areas in the federal public domain. States may enact
quarantine rules and measures to prevent breaches of the peace, or prescribe
other reasonable police regulations so long as the regulations are not arbitrary or
inconsistent with applicable congressional enactments. See, McKelvey v. United
States, 260 U.S. 353 (1922); In_re Cajvo, 50 Nev. 125, 253 P. 671 (1927); Hagood
v._Heckers, 182 Colo. 337, 513 P.2d 208 (1973) and AGO 43 (7-21-1931). The
United States does not in every case acquire exclusive jurisdiction when it
receives title to lands located within a state. Acquisition by the United States of
title to lands within the boundaries of a state is not sufficient in itself to exclude
the state from exercising any legislative authority, including its taxing and police
power, in relation to property and activities of individuals and corporations
within the state. [t must appear that the state, by consent or cession, has
transferred to the United States that residuum of jurisdiction which otherwise it
would be free 1o exercise before exclusive jurisdiction is acquired by the United
States. State v. Cline, 322 P.2d 208 (C.C.A. Okl 1958). However, where
Congress acts under the Property Clause by providing rules and regulations for
public land, any state law which conflicts with federal law is superseded and must
recede. See. Bilderback v. United States, 558 F.Supp. 903 (1982); United States v.
Brown, 431 F.Supp. 56 (1976) and Ansolabehere v. Laborde, 73 Nev. 93,310 P.2d
842 (1957). Consent or cession of a state is not required when Congress acts
pursuant to its plenary authority to regulate public lands. State of Nevada v.
Watkins, 914 F.2d 1552 (1990). Therefore, even though the State of Nevada may
have a limited amount of concurrent jurisdiction over federal public lands under
its taxing and police power, any state laws passed which conflict with existing
federal laws are superseded under the Supremacy Clause of the Constitution.

The proponents of A.B. 733 premise their argument in support of the bill in
part upon the theory that the United States may not acquire title to land within a
state unless the land was purchased with the consent of the legislature of the state
in accordance with the provisions of Article [, Section 8, Clause 17 of the United
States Constitution. As the federal public lands in Nevada were never acquired
in this manner, the proponents of A.B. 733 argue that the Federal Government
has unconstitutionally acquired title to the public lands in Nevada and therefore
any federal law pertaining to the public lands has no effect. This argument
would likely be rejected in court. The United States Supreme Court has long
recognized that the United States, at the discretion of Congress, may acquire and
hold real property in any state, whenever such property is needed for the use of
the government in the execution of any of its powers, whether for arsenals,
fortifications, light-houses, custom-houses, barracks or hospitals, or for any other
of the many public purposes for which such property is used. Yan_Brocklin _v.
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Anderson, 117 U.S. 151 (1886). Although the mode in which the United States
may acquire property is not prescribed by the Constitution, Re Will of Fox, 52
N.Y. 530, aff’d, 94 U.S. 315 (1873), it has been held that the provisions of Article
I, Section 8, Clause 17 of the Constitution are not restrictive of the power of the
United States to acquire lands for other governmental purposes and functions,
and those large bodies of public lands used for forest, parks, ranges, wildlife
sanctuaries, flood control and other such purposes are not covered by this clause.
Collins v. Yosemite Park & Curry Co., 304 U.S. 518 (1938). It has also been held
that exclusive jurisdiction over land located within the boundary of a state may
be obtained by excepting the land from jurisdiction of the state upon admission of
the state into the union, by cession from the state to the Federal Government,
and pursuant to Article [, Section 8, Clause 17 of the Constitution. State v. Cline
322 P.2d 208 (C.C.A. Okl. 1958); Richardson v. Turmer, 16 Utah 2d. 371, 401
P.2d 443 (1965). Based upon these authorities, it is clear that the United States
may acquire property located within a state by means and for purposes other than
those provided for in Article I, Section 8, Clause 17 of the Constitution. This
clause simply establishes the exclusive jurisdiction of the United States over
property which is acquired in the manner provided therein. This clause does not
dictate the only method by which the United States may gain title to property
located within a state.

The Federal Government owns much of the property located within the State
of Nevada as a result of the formation of the constitution of the State of Nevada
in 1864. In the ordinance immediately preceding the preamble to the
consutution, the people of the Territory of Nevada forever disclaimed "all right
and title to the unappropriated public lands lying within said territory,” and
provided that those lands should remain at the "sole and entire disposition of the
United States * * *." The provisions of the 1864 act of Congress enabling the
people of Nevada to form a constitution and state government (13 United States
Statutes at Large, pp. 30-32) required that the members of the constitutional
convention pass this disclaimer ordinance. Specifically, section 4 of that act states
that "the members of the convention * * * shall provide, by ordinance
irrevocable, without the consent of the United States and the people of said state *
* * that the people inhabiting said territory do agree and declare that they forever
disclaim all right and title to the unappropriated public lands lying within said
territory, and that the same shall be and remain at the sole and entire disposition
of the United States * * ** (Emphasis added.)

Given the adverse effect that such a requirement in an enabling act had upon
the people of a territory when seeking admission to the Union, the authority of
Congress to exact a disclaimer of public lands located within a territory and the
subsequent power of Congress to pass laws respecting those lands was questioned
by the United States Supreme Court in Pollard’s Lessee v. Hagan, 3 How. 212
(1845). In Pollard’s Lessee the Court appeared to be prepared to limit the
authority of Congress concerning public lands acquired by territorial cession
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when it held that: (1) the shores of navigabie waters, and the soils under them,
were not granted by the Constitution to the United States; (2) the new states have
the same rights, sovereignty and jurisdiction over this subject as the original
states; and (3) the right of the United States to the public lands and the power of
Congress to make all needful rules and regulations for the sale and disposition
thereof conferred no power to grant land in Alabama which was located below
the usual high water-mark at the time Alabama was admitted to the Union.
However, subsequent decisions by the Court, although affirming the holding in
Pollard’s Lessee that the states retain title to and jurisdiction over the shores and
underlying soils of the navigable waters located within their respective borders,
have held that Congress may embrace in an enabling act conditions relating to
matters wholly within its sphere of powers, such as regulations of interstate
commerce, discourse with Indian tribes and disposition of public lands. Coyle v,
Oklahoma, 221 US. 559 (1911). More specifically, the Court in Stearns v.
Minnesota, 179 US. 223 (1900), noted that “"[a] State and the nation are
competent. to enter into an agreement of such a nature with one another," and
the validity of such an agreement is "a matter of history." Stearns at 245. More
recently, the Court has stated that the case of Pollard’s Lessee v. Hagan, supra,
and cases that followed it (see, e.g., United States v. California, 332 U.S. 19 (1947)
and United States v. Holt State Bank, 270 U.S. 49 (1926)), involved only the
shores of and lands beneath navigable waters, and “"cannot be accepted as limiting
the broad powers of the United States * * * to regulate government lands under
Art. IV, § 3, of the Constitution.” Arizona v. California, 373 U.S. 546, at 597
(1963). Finally, in State of Nevada v. United States, 512 F.Supp. 166 (1981), the
court held that implicit in the acts of admission of a state to the Union is that the
public domain passes to the United States, and regulations dealing with the care
and disposition of public lands within the boundaries of a new state may properly
be embraced in its act of admission, as "within the sphere of the plain power of
Congress." Id. at 172. The court went on to follow the holding in Kleppe v. New
Mexico, supra, stating that "Art. IV, § 3, cl. 2, of the Constitution entrusts
Congress with power over the public land without limitations, [and] it is not for
the courts to say how that trust shall be administered, but for Congress to
determine.” Id. at 172,

Given the weight of authority which has developed since Pollard’s Lessee v.
Hagan was decided, and the subsequent limitation of the holding in that case, it is
Clear that Congressional power to prescribe rules and regulations concerning
public lands entrusted to it is firmly entrenched, and ample authority exists upon
which to invalidate state laws which either conflict with federal laws concerning
public lands or which stand as an obstacle to the accomplishment of the full
purposes and objectives of Congress.
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Constitutionality of A.B. 733

The proposed amendment to A.B. 733 reads in pertinent part as follows:

Sec. 2. An officer, agent or employee of the federal government who
performs any act outside the scope of his specific authority lawfully
delegated with respect to the use, management or disposal of any of the
public lands, is guilty of a gross misdemeanor.

Sec. 3. A person aggrieved by a violation of section 2 of this act has a
private action against the violator and is entitled to recover treble the
amount of his actual damages, plus his costs and attorney’s fees.

The provisions of the proposed amendment to A.B. 733 concerning civil
liability are in direct conflict with the Federal Tort Claims Act, 28 U.S.C.A. §§
2671 to 2680, inclusive, and are therefore superseded by federal law. See,
Bilderback v. United States and Ansolabahere v. Laborde, supra. The provisions
of 28 US.C.A. § 2674 state “[t]he United States shall be liable, respecting the
provisions of this title relating to tort claims, in the same manner and to the same
extent as a private individual under like circumstances * * *" The remedies
provided under these sections are exclusive for injuries to persons or property
arising from tortious acts of federal employees acting within scope of their
employment. 28 US.C.A. § 2679; Arbour v. Jenkins, 903 F.2d 416 (1990).
Section 2680 further provides that there is no federal liability under the Federal
Tort Claims Act for "[ajny claim based upon an act or omission of an employee
of the Government, exercising due care, in the execution of a statute or
regulation, whether or not such statute or regulation be valid, or based upon the
exercise or performance or the failure to exercise or perform a discretionary
function or duty on the part of a federal agency or an employee of the
Government, whether or not the discretion involved be abused." (Empbhasis
added.) Therefore, to the extent that the proposed amendment to A.B. 733 is
intended to broaden the liability of federal officers and employees, it would be
held invalid as conflicting with existing federal law. See, Itcaina v. Marble supra.
Moreover, absolute immunity is extended to public officers even for mistakes in
judgment, see, Robinson v. Egnor, 699 F.Supp. 1207 (1988), and the only
prerequisite for the application of doctrine that government officers and
employees are immune from tort liability for acts committed in performance of
official duties is that the action taken must be within the outer perimeter of the
executive officer’s line of duty. Chafin v. Pratt, 358 F.2d 349, cert. den. 385 U.S.
878 (1966).

The proposed amendment to A.B.733 aiso presents a question of federal
immunity from violations of state criminal laws. As a general corollary to the
supremacy of federal law over state law, the activities of the Federal Government
are free from regulation by any state. Mayo v. United States, 319 U.S. 441 (1943).

a1



Assemblyman Roy Neighbors
November 5, 1993
Page 6

More importantly, a state court has no jurisdiction of a criminal prosecution
against a federal officer for an act in violation of a state statute, done as part of
the officer’s duty under valid federal authority. See, Ohio v. Thomas, 173 U.S.
276 (1899) and Commonwealth of Kentucky v. Long, 837 F.2d 727 (6th Cir.
1988). The doctrine of federal immunity from state control has equal application
to actions and suits relating to or affecting public lands. See, Carr_v. United
States, 98 U.S. 433 (1878) and Utah Power & Light Co. v. United States, 230 F.
328 (1915), mod. on other grounds, 242 F. 924 (1917). A federal officer’s
exercise of authority does not in and of itself place the officer beyond the reach
of state criminal process. The question is whether the officer’s conduct was
necessary and proper under the circumstances and whether the officer employed
means which he could not honestly consider reasonable in discharging his duties.
The officer is not required to show that his action was in fact necessary or in
retrospect justifiable, but only that he reasonably thought it to be. Clifton v. Cox,
549 F.2d 722 (9th Cir. 1977). Based upon these authorities, the state courts in
Nevada would not have jurisdiction to prosecute a federal officer or employee for
violating the proposed amendment to A.B. 733 if enacted into law. Even if
jurisdiction were found to exist, in order to avoid criminal prosecution the officer
or employee would only have to show that he reasonably thought his actions
were necessary in discharging his duties.

If the proposed amendment to A.B. 733 were passed, any civil or criminal suit
commenced pursuant to it would likely be removed to federal court. The
provisions of 28 U.S.C.A. § 1442 authorize any officer of the United States or any
agency thereof, or any person acting under him, for any act under color of such
office, to remove any civil action or criminal prosecution commenced in a state
court to the district court of the United States for the district in which the state
court proceeding is pending. The right of removal created under this section is
absolute whenever a suit in state court is based upon any act committed under
color of federal office, regardless of whether suit could originally have been
brought in federal court. Willingham v. Morgan, 395 U.S. 402 (1969). The
underlying purpose of this section is to ensure that federal officers or agents will
not be forced to answer for conduct assertedly within their duty in any court
except a federal court, and to ensure that the validity of the defense of official
immunity will be tried in the appropriate forum. See, Willingham v. Morgan, id.
and United States v. Penney, 320 F.Supp. 1396 (1970). Therefore, even if the
proposed amendment to A.B. 733 survived constitutional attack, any civil or
criminal action brought would in all likelihood be removed to federal court.

In addition, state laws which are "hostile” to federal interests concerning
public lands or which interfere with or otherwise handicap the efforts of federal
agencies t0 carry out a national purpose have been held invalid. See, North
Dakota_v. United States, 460 U.S. 300 (1983); United States v. Little [ .ake Misere
Land Co., 412 U.S. 580 (1973) and James Stewart & Co. v. Sardrakula, 309 U.S.
94 (1940). This concept was borrowed by the court from the area of labor
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relations, stating that "incompatible doctrines of local law must give way to
principles of federal labor law." International Union v. Hoosier Cardinal Corp.,
383 U.S. 696, at 701 (1966). At least one state court has held that state legislation
which is "manifestly hostile" to the exercise of rights granted by a federal statute
cannot stand. Fullerton v. Lamm, 177 Ore. 655, 163 P.2d 941 (1946). Based upon
these authorities, the civil and criminal provisions of A.B. 733 would be held
invalid as "hostile" to federal interests. As the provisions specifically apply to
federal officers, agents and employees, and would create potential liability for any
action taken relating to the management of public lands which is outside the
scope of lawfully delegated authority, the provisions would restrict the ability of
federal agencies to perform their functions and duties. Before taking any action,
questions would arise as to whether the action is "outside” the scope of lawfully
delegated authority. Such questions would have a chilling effect on any potential
agency action. As such, the provisions are certainly "hostile” to federal interests
concerning public lands and would handicap and interfere with the efforts of
federal agencies to carry out the provisions of federal laws enacted for the
purpose of regulating public lands. Accordingly, the proposed amendment would
be held invalid on that basis.

Finally, this office is in agreement with the concurring opinion of Justice
Renquist in United States v. Little Lake Misere Land Co., supra, in which he
stated that the "doctrine of intergovernmental immunity enunciated in McCulloch
v. Maryland, 4 Wheat. 316, 4 L.Ed. 579 (1819), however it may have evolved
from that decision, requires at least that the United States be immune from
discriminatory treatment by a State which in some manner interferes with the
exercise of federal laws." This prohibition against discriminatory treatment has
been reiterated to a certain extent by the Ninth Circuit in Clifton v. Cox, 549
F.2d 722 (1977), wherein the court stated that "[o]ne of the basic tenets in the
application of the Supremacy Clause is that the states have no power to
determine the extent of federal authority. To rule otherwise would allow a state
to punish the exercise of federal authority under the guise of questioning the right
of federal officials to act.” Id. at 730. As written, the proposed amendment to
A.B. 733 singles out federal officers and employees for discriminatory treatment
by subjecting them to criminal and civil liability under state law when they act
outside the scope of their lawfully delegated authority in relation to public lands.
As such, the amendment interferes with the exercise of federal laws and therefore
would be held invalid.

Conclusion

It is the opinion of this office that the proposed amendment to A.B. 733, if
enacted, would be constitutionally invalid. Federal authority to acquire and
govern public lands within a state is extensive, and ample bases exist upon which
a court could invalidate state laws which are either in direct-conflict with existing
federal laws or which are hostile to or interfere with the exercise of federal
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authority and control of public lands. The provisions of the amendment which
impose civil liability upon federal officers, agents and employees are in direct
conflict with the Federal Tort Claims Act and therefore are superseded by federal
law. The extent of federal immunity from criminal liability under state law is
also extensive, and the state courts in Nevada would not have jurisdiction to hear
any action for criminal violation of the proposed amendment. If a prosecution
were attempted in state court, the federal officer or employee against whom the
action is brought would have an absolute right to have the matter removed to
federal court. Finally, the proposed amendment is certainly hostile to and
interferes with the exercise of federal authority and control over public lands, and
singles out federal officers and employees for discriminatory treatment under state
law. As such, the proposed amendment to A.B. 733 would be held invalid.

Please contact our office if you have any questions concerning this or any other
matter.

Very truly yours,

e

Lorne J. Malkiewich '
Legislative Counsel
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November 5, 1993

Senator Dean A. Rhoads
P.O. Box 8
Tuscarora, Nevada 89834

Dear Senator Rhoads:

The Secretary of the Interior has proposed regulations goveming the
management of public land reforms described as "Rangeland Reform '94."
You have asked if the provisions contained in "Rangeland Reform 94"
conflict with federal law or exceed the authority of the agencies adopting
the program. You have also asked if it is constitutional to provide a double
punishment of both a criminal conviction and revocation of a grazing
permit. It is the opinion of this office that, with the few exceptions
discussed below, the provisions of "Rangeland Reform 94" do not conflict
with federal law and do not exceed the authority of the agencies adopting
the program, and that a double punishment of both a criminal conviction
and revocation of a grazing permit does not place a grazing permittee in
double jeopardy or unlawfully discriminate against grazing permittees.

Federal Authority to Enact "Rangeland Reform *94”

In general, it has long been held that Congress may lawfully delegate the
power to make regulations concerning the public domain, Van Lear v.
Eisele, 126 F. 823 (C.C. Ark. 1903), and that the Department of the
Interior has plenary authority over the administration of public lands,
including mineral lands, and broad authority to issue regulations concerning
such lands. Best v. Humboldt Placer Mining Co., 371 U.S. 334 (1963).
However, regulations adopted by an execuuive agency must be consistent
with law, may not be extended so as to alter, amend or defeat a law already
enacted by Congress, Morrill v. James, 106 U.S. 466 (1882), and must be
disregarded or annulled if plainly and palpably inconsistent with the law for
the enforcement of which they are provided. Boske v. Commingore, 177
U.S. 459 (1900) and Anchor v. Howe, 50 F. (C.C. o 1892).
Based on these authorities, any re%mations adopted to effectuate the
proposed provisions of "Rangeland Reform *94” which are inconsistent with
the provisions of the Taylor Grazing Act, the Federal Land Policy and
Management_Act, the Public Rangelands Improvement Act or any other
provision of federal law relating to public lands would be held invalid.

" "EXHIBIT E
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After a review of the applicable provisions of federal law relating to
public lands, this office has not found, with the few exceptions discussed
below, any provisions of "Rangeland Reform '94” which are inconsistent
with federal law concerning public lands., The provisions of Title 43 of the
United States Code concerning public lands contain numerous sections
which delegate to the Secretary of the Interior the authority to adopt
regulations concerning public lands. The provisions of 43 U.S.C. § 1201
state that “[tlhe Secretary of the Interior, or such officer as he may
designate, is authorized to enforce and carry into execution, by appropriate
regulations, every part of the provisions of this title not otherwise
specifically provided for.” Section 2 of the Taylor Grazing Act (43 U.S.C.
§ 315a) provides "[t]he Secretary of the Interior shall make provision for
the protection, administration, regulation, and improvement of such ing
districts as may be created under the authority of section 315 of this title,
and he shall make such rules and regulations and establish such service * *
* and do any and all things necessary to accomplish the purposes of this
subchapter * * *.” The provisions of 43 U.S.C. § 1733 state that “[tjhe
Secretary shall issue regulations necessary to implement the provisions of
this Act with respect to the management, use, and protection of the public
lands, including the property located thereon.” Section 1740 of Title 43
further provides that "[t]he Secretary, with respect to the public lands, shall
promulgate rules and regulations to carry out the purposes of this Act and
of other laws applicable to the public lands * * *.” These authorities
provide a broad basis for the promulgation of regulations by the Secretary
of the Interior, and are cited by the Secretary at page 43221 of the Federal
Register (8/13/93) as authority for the adoption and amendment of the
regulations pertaining to "Rangeland Reform ’94."

Despite this broad authority to adopt regulations, certain provisions of
"Rangeland Reform ’94” may be in conflict with various provisions of
federal law relating to the public lands. It is stated on page 15 of
"Rangeland Reform '94” that the BLM proposes that the public hold title
to all future permanent range improvements constructed on public lands.
The BLM further proposes that it will "recognize” the financial interests of
permittees and other contributors in the improvement, and that this
proposed policy will not affect existing range improvements. This proposed
policy may be in conflict with the the provisions of section 4 of the Taylor
Grazing Act (43 U.S.C. § 315c), depending upon the manner in which the
BLM in administers the provisions of its policy. The provisions of section
4 of the Taylor Grazing Act authorize the construction of fences, wells,
reservoirs, and other improvements necessary for the care and management
of permitted livestock, provided the permittee complies with the provisions
of the law of the state in which the grazing district is located with respect to
the cost and maintenance of partition fences. If it is the intent of the BLM
to hinder or even preclude further construction of improvements within
grazing districts, the policy would be in direct conflict with the provisions
of section 4 of the Taylor Grazing Act and would therefore be invalid. See,
Morrill v. James, supre. Although the provisions of section 4 do not
specifically address the issue of title to improvements made within a grazing
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district, the stated purpose of the Taylor Grazing Act is "to promote the
highest use of the public lands pending its final disposal * * *,* 43 U.S.C.
§ 315. It is questionable whether the policy of retaining title to all future
permanent range improvements on public lands would accomplish this
purpose. If this policy is determined to be contrary to the stated purpose
of the Taylor Grazing Act, it could be held invalid on this basis as well.

This analysis of the provisions conceming the construction of
improvements also applies to the development of water rights by the BLM.
The BLM states on pages 15 and 16 of "Rangeland Reform '94” that,
because of past problems of allowing grazing permittees to file for and hold
sole title to water for stockwatering developments, the BLM now intends to
assert its claim and exercise its right to water develg%ed on the public
lands. The BLM further states this policy will not affect ownership or
rights currently held in a range improvement permit or a state certificate of
water right. However, the provisions of section 4 of the Taylor Grazing
Act specifically include the development of "wells, reservoirs and other
improvements necessary to the care and management of permitted livestock
* = %" 43 US.C. § 315¢c. As such wells, reservoirs and "other
improvements” would probably include the development of surface and
underground water rights, the BLM’s proposed policy of retaining title to
these rights in the future may be contrary to the policy of section 4 of the
Taylor Grazing Act, which is to encourage the development of such rights.

The BLM states on page 9 of "Rangeland Reform '94” that it intends to
impose surcharges for “"second party grazing use” associated with base
property and management leases, and that, under certain circumstances,
these proposed surcharges on subleasing could be as much as 70 percent of
the annual grazing fee. This surcharge would be in addition to the annuai
grazing fee. Although the Secretaries of Agriculture and the Interior are
required under Executive Order No. 12548, 51 F.R. 5985, to establish fees
for domestic livestock grazing on public rangelands, Executive Order No.
12548 also provides that "[tJhe annual increase or decrease in such fee for
any given year shall be limited to not more than plus or minus 25 percent
of the previous year’s fee * * * " |t appears that the intended purpose of
this part of Executive Order No. 12548 is to place a limitation on
permissible increases in annual grazing fees. If a surcharge of 70 percent
of the annual grazing fee were in fact imposed by the BLM, it would be
contrary to the stated limitation and intent of Executive Order No. 12548,
As such, the surcharge could be held invalid under Morrill v. James, supra.

The provisions of 43 U.S.C. § 1901(b) clearly state that "[t]he Congress
* * * hereby establishes and reaffirms a national policy and commitment to
* * * manage, maintain and improve the condition of the public rangelands
so that they become as productive as feasible for a// rangeland values * * *
[and to] charge a fee for public grazing use which is eguitable and reflects
the concerns addressed in paragraph (a)}(5) [of this section] * * * 7
(Emphasis added.) Parag;aph (@)(s) of 43 U.S.C. § 1901 provides that
“[tihe Congress hereby finds and declares that * * * lo preven! economic
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disruption and harm 1o the western livestock industry, it is in the public interest to
charge a fee for livestock grazing permits and leases on the public lands
which is based on a formula reflecting annual changes in the cost of
production * * *.” (Emphasis added.) Based on these authorities, the BLM
may only impose fees which are equitable and prevent economic disruption
in the western livestock industry. It is difficult to argue that the collection
of a 70 percent surcharge on subleasing would be equitable or that it would
not be disruptive to the western livestock industry. As this would be
contrary to the express policies of the Public Rangelands Improvement Act,
the BLM could be exceeding its lawfully delegated authority by imposing
the surcharges for subleasing which may equal 70 percent of the annual
grazing fee.

Constitutional Validity of Providing Both a Criminal
Conviction and the Revocation of a dmﬂgemt
The Fourteenth Amendment to the Constitution guarantees to every
person within the jurisdiction of a state the equal protection of the laws,
This requires that in the administration of criminal justice no person be
subjected to a greater or different punishment for an offense than that to
which others of the same class are subjected. Truax v. Corrigan, 257 U.S.
312 (1921). However, a regulation may not be overturned merely because
one segment of a related class suffers economic losses not shared by others.

See, Air Transport Association of America v. Federal En ce, 382
F.Supp. 437 (lgﬂ) and M. q @g Co. v. Schlesin Eer, 48T F.Supp.
257 (1979). Therefore, even though = grazing permittee stands to lose

more if he were convicted of a crime which is also the basis for revocation
or suspension of his permit, the economically disparate impact upon the
permittee would not of itself be sufficient to invalidate the revocation
proceeding or the regulation upon which the proceeding is based.

It has been held that a criminal prosecution is not unconstitutional simply
because the same act charged was previously the basis on which an
administrative agency revoked a business or medical license. See, Emory v.
Texas State Bd. of Medical Examiners, 748 F.2d 1023 (1984) and State v.

en, . . . 962). As the revocation of a grazing
permit is similar to the revocation of a business license or a license to
engage in a particular profession, it would likely be held that the revocation
of a grazing permit in addition to a criminal prosecution for the same act
which formed the basis for the revocation of the grazing permit would not
be heid unconstitutional. The prohibition against double jeopardy
contained in article 1, § 8 of the constitution of the State of Nevada does
not apply in civil actions. Brown v. Evans, 17 Fed. 912 (D. Nev. 1883).
As the revocation of a grazing permit would presumably take place during
an administrative proceeding which is civil in nature, a criminal prosecution
for the same act would not be barred on the basis of double jeopardy.
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Conclusion

In conclusion, it is the opinion of this office that, with the exception of
the provisions of "Rangeland Reform 94" concerning range improvement
ownership and the imposition of surcharges for subleasing, the provisions of
"Rangeland Reform 94" do not conflict with federal law or exceed the
authority of the agencies adopting the program, and that it is constitutional
to provide a double punishment of both a criminal conviction and the
revocation of a grazing permit.

Should you have any questions concerning this or any other matter,
please contact this office.

Very truly yours,

Lomne J. Malkiewich
Legisjative Counsel

] tep
Deputy Legislative Counsel
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NEVADA LEGISLATURE'S COMMITTEE ON PUBLIC LANDS
RESOLUTION NO. 93-3

OPPOSING THE AMENDMENT PROPOSED
BY UNITED STATES SENATOR HARRY REID
TO H.R. 2520,

THE INTERIOR APPROPRIATIONS BILL

WHEREAS, The United States Congress is currently considering H.R. 2520,
which makes appropriations for the support of the U.S. Department of Interior for the
next fiscal year; and

WHEREAS, The Senate-House Conference Committee recommended the
adoption of an amendment proposed by Senater Harry Reid: and

WHEREAS, This amendment raises the fees charged for grazing livestock
on public lands and includes significant changes in the management of public
rangelands; and

WHEREAS, These proposals, as embodied in the Reid Amendment, would
Alter one of Nevada's most important industries and significantly impact the state's
rural communities, yet none of the proposals have been subjected to public review
and comment; and

WHEREAS, The section of the amendment that would give the U.S. Bureau
of Land Management undue and unnecessary authority and control over water
rights in the western states is particularly troublesome: and

WHEREAS, Water is one of the most precious resources in Nevada, a state
in which the Federal Government already has disproportionate control as it owns
around 87 percent of the state's land: and

WHEREAS, Many other sections of the amendment are also disturbing; and

WHEREAS, Interior Secretary Bruce Babbitt's proposal to address, by the
inclusion of a statement in the legislative record, the concerns expressed about the
water rights provision is not sufficient; now therefore, be it

RESOLVED, By the Nevada Legislature's Committee on Public Lands, that
the U.S. Senate is urged to reject the Reid Amendment as it is currently written; and
be it further

RESOLVED, That the Senate is urged to reject the proposal to address water
rights concerns simply by making a statement in the legislative record. Such a
provision must be included in the bill itself: and be it further

RESOLVED, That Congress is urged to reconvene the Conference
Committee to draft a new amendment that does not include drastic changes that
have not been submitted to the regular hearing process; and be it further

RESOLVED, That copies of this resolution be transmitted to the Vice
President of the United States as the Presiding Officer of the Senate; Senator Harry
Reid; Senator Richard H. Bryan; the Speaker of the House of Representatives; and
Representatives James H. Bilbray and Barbara Vucanovich.
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NEVADA LEGISLATURE'S SENATOR DEAN A. RHOADS, Chairman
COMMITTEE ON PUBLIC LANDS ASSEMBLYMAN JOHN W. MARVEL. Vice Chairman

CARSON CITY, NEVADA 89710

SENATOR MARK A. JAMES

SENATOR MIKE MCGINNESS

ASSEMBLYMAN P. M. ROY NEIGHBORS
ASSEMBLYMAN JOHN B. REGAN

CLARK COUNTY COMMISSIONER KAREN W. HAYES

LEGISLATIVE BUILDING
CAPITOL COMPLEX

STAFF DIRECTOR: DANA R. BENNETT (702) 687-6825
Fax: (702) 687-3048

November 8, 1993

The Honorable Richard H. Bryan
United States Senator

364 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Bryan:

Enclosed with this letter is a copy of a resolution unanimously adopted by the Nevada
Legislature’s Committee on Public Lands at its meeting today in Elko, Nevada. This
resolution expresses the committee’s opposition to the "Reid amendment” to H.R. 2520
currently being considered by the U.S. Senate.

This committee had postponed formaily expressing its opinion on the amendment with
the hope that a more reasonable proposal would be negotiated. However, it is clear
that such a proposal is not forthcoming.

The amendment, as it is written, contains provisions to which this committee strongly
objects. In particular, the language addressing water rights is absolutely unacceptable.

Consequently, this committee adopted Resolution No. 93-3, which opposes the Reid
amendment as currently written. We urge you to reconsider your support for that
amendment.

Please call if | can answer any questions.

Sincerely,
& ¢ ——.
L - i a

Senator Dean A. Rhoads, Chairman
Nevada Legislature’s Committee
on Public Lands

DAR/gj:PLLA
Enc.

(0)»-807
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COMMITTEE ON PUBLIC LANDS SENATOR MARK A JAMES
LEGISLATIVE BUILDING SENATOR MIKE MCGINNESS
CAPITOL COMPLEX ASSEMBLYMAN P. M. ROY NEIGHEORS
ASSEMBLYMAN JOHN B. REGAN
CARSON CITY, NEVADA 89710 CLARK COUNTY COMMISSIONER KAREN W. HAYES

R —

STAFF DIRECTOR: DANA R. BENNETT (702) 687-6825
Fax: (702) 687-3048

November 8, 1993

The Honorable Harry Reid
United States Senator

324 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Reid:

Enclosed with this letter is a copy of Resolution No. 93-3, unanimously adopted by the
Nevada Legislature’s Committee on Public Lands at its meeting today in Elko, Nevada.
This resolution expresses the committee’s opposition to the compromise amendment
offered by you to H.R. 2520, the Interior appropriations bill.

Up to this time, the committee did not express a formal opinion on the amendment,
hoping that a more reasonable compromise would be proposed. Hearing none, the
committee has concluded that this amendment, which embodies significant policy
changes, is not in the best interest of the State of Nevada.

Many of the provisions in the amendment are complex and must be submitted to the
public through the proper hearing process. The committee is particularly concerned
about the section that addresses water rights and agrees that Interior Secretary Bruce
Babbitt's offer to include certain language in the legislative record is not sufficient to
address these concerns. Such a provision should be included in the bill itself, not
simply inserted into the legislative record.

As always, this committee stands ready to work with you and other interested parties
to craft a more reasonabie solution to this difficult issue.

Sincerely,

Dean A. Rhoads, Chairman
Nevada Legislature’s Committee on
Public Lands

DAR/gj:PLLS
Enc.

{0807
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HARRY REID

ARy Anited States Senate

WASHINGTON, DC 20510-2803

November 29, 1993

Mr. Dana R. Bennett

Staff Director

Committee on Public Lands
State of Nevada
Legislative Counsel Bureau
Capitol Complex

Carson City, Nevada 89710

Dear :

Thank you for sending me the Nevada Legislature’s Committee
on Public Lands resolution regarding reform of the federal
grazing regulations and fees. I appreciate this opportunity to
address your concerns.

I took on this issue because I believe the patience of the
American public has come to an end. The current federal grazing
fee is §1.86 per Animal Unit Month (AUM) while the average fee
charged for private land in the west is over $10 per AUM. Over
the last three years, while the private land rate has increased,
the federal fee has actually decreased. The current fee recovers
less than half the costs the government incurs in administering
the grazing program.

When the Clinton Administration originally moved to reform
the grazing program, Congress responded by enacting an amendment
to the Interior Appropriations bill imposing a moratorium on the
expenditure of funds for grazing reform. I was a cosponsor of
this amendment not because I wanted to just pay lip service to
the need for sensible reform, but because I believed Congress
should be involved in the process. I followed up on my promise
to work with the Secretary of the Interior and other members
willing to confront this issue in good faith and brokered the
compromise introduced as an amendment to the Interior
Appropriations bill.
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My proposal was a modest one. It called for a slight
increase in the grazing fee and some, but not all, of Secretary
Babbitt's range management reforms. This included allowing the
Bureau of Land Management and the Forest Service to administer
grazing on federal lands under their respective jurisdictions
based on the same regulations. I did not accept a number of
Secretary Babbitt’s proposed reforms because they would have had
an adverse impact on the value of a federal permit and imperiled
ranchers who had secured loans against that value.

The modest reforms I propcsed were not new; they have been
the subject of numerous hearings by Secretary Babbitt throughout
the West. Many have been in place in the Porest Service for
nearly a century. The compromise, in the form of an amendment,
was attached to the Interior Appropriations bill and approved by
a vote of 317 to 109 in the House. In the Senate, however, a
filibuster by a minoxrity of Senators was successful in preventing
the amendment from reaching the floor for a vote.

If Secretary Babbitt follows through with his original plan,
ranchers can expect new grazing fees that are far higher than
those proposed by me and a range management policy set by
administrative fiat. I do not know how that will be more
equitable than my proposal. The Secretary plans to hold
additional hearings next year. Congress will also likely revisit
the issue. I except that what eventually emerges will be quite
similar to the compromise I proposed.

I regret that we do not agree on this issue, and hope this
does not dissuade you from sharing your thoughts with me in the
future. .

With all best wishes,

Sincerely,

REID
United States Senator

HMR:ppa
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Committee Letter to John P. Comeaux, Director,
Department of Administration,
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NEVADA LEGISLATURE'S SENATOR DEAN A. RHOADS, Chairman

COMMITTEE ON PUBLIC LANDS SENATOR MARK o hapta  RYEL: Vice Chaiman

LEGISLATIVE BUILDING SENATOR MIKE MCGINNESS
CAPITOL COMPLEX ASSEMBLYMAN P. M. ROY NEIGHBORS

ASSEMBLYMAN JOHN B. REGAN
CARSON CITY. NEVADA 89710 CLARK COUNTY COMMISSIONER KAREN W. HAYES

STAFF DIRECTOR: DANA R. BENNETT (702) 687-6825
Fax: (702) 687-3(48

November 18, 1993

John P. Comeaux, Director
Department of Administration
Capitol Complex

Carson City, Nevada 89710

Dear Mr. Comeaux:

As you know, the Federal Government has proposed sweeping changes in the
management of public rangelands. These proposals, including the imposition of higher
grazing fees, threaten the livelihoods of numerous Nevada ranchers. If ranchers are
forced out of business, the economies of many of Nevada’s rural communities will be
seriously damaged, which would have major repercussions on state and local
government revenues.

The Western Governors' Association (WGA) and numerous other organizations,
including the Nevada Legislature’s Committee on Public Lands (Nevada Revised
Statutes 218.536, et. seq.), are actively working to soften the blow that these reforms
will have on the Western states. Nevada's Governor Robert J. Miller, Chairman of the
WGA, has designated Pamela B. Wilcox, Administrator of the Division of State Lands,
as Nevada's representative for the WGA working group addressing this issue.

Following public encouragement from this commitice, Ms. Wilcox requested an
additional $3,000 to fund out-of-state travel for this assignment. The committee
believes that Ms. Wilcox’s participation is vitally important for the protection of Nevada
ranchers; consequently, the Public Lands Committee strongly supports this effort and
urges your office to expeditiously process the request. ' The members pledge to urge
our colleagues on the Interim Finance Committee fo approve the additional funding.

Thank you for your prompt attention to this matter.

incerely, —
‘i ) Py
& * Wﬁ‘@s‘é‘

Senator Dean A. Rhoads
Chairman, Committee on Public Lands

PLLS
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Committee Resolution 93-2,
"Urging Placement of the Great Basin Heritage Center
in White Pine County, Nevada"
and Response from the

U.S. Department of Interior
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NEVADA LEGISLATURE'S COMMITTEE ON PUBLIC LANDS
RESOLUTION 93-2

URGING PLACEMENT OF THE GREAT BASIN HERITAGE CENTER
IN WHITE PINE COUNTY, NEVADA

WHEREAS, The Great Basin National Park was established in White Pine
County, Nevada, in 1986; and

WHEREAS, The Congressional legislation creating the park (PL 99-556)
authorizes and encourages the United States Secretary of Interior to enter into
cooperative agreements with other Federal, State, and local public agencies to
provide for the interpretation of the Great Basin physiographic region; and

WHEREAS, The establishment of a Great Basin Heritage Center in White
Pine County would, in part, implement the Congressional mandate to interpret the
Great Basin region for the public; and

WHEREAS, A central facility would encourage visitors to explore the entire
region by providing: (1) a public educational center with exhibits, lectures, and
programs that demonstrate the relationships of natural and cultural systems; (2) a
regional repository and conservation center for artifacts and scientific specimens;
(3) aresearch center, consisting of archives and laboratory facilities for scholarly
and public-interest research in cultural and natural resources of the Great Basin;
and (4) a visitor orientation center for the numerous cultural and natural resource
sites in the region; and

WHEREAS, The Great Basin Heritage Center would be modeled after
existing multi-agency visitor centers and Bureau of Land Management regional
Heritage Centers, such as the Anasazi Heritage Center in Dolores, Colorado; and
the Oregon Trail Heritage Center in Baker City, Oregon; and

WHEREAS, White Pine County, Nevada, is the logical location for the Great
Basin Heritage Center because of its position within the Great Basin; the location
of the Great Basin National Park within the county; the interest demonstrated by the
county's residents in the area's natural and cultural heritage, as exemplified by the
much-acclaimed annual Great Basin Natural Resource and Cultural Heritage Fair;
the willingness of the City of Ely to utilize historic buildings for the Heritage Center;
and the enthusiasm in the county for this particular project; and

WHEREAS, Establishment of the Heritage Center in White Pine County
would provide an important economic opportunity for the residents of one of
Nevada's most rural and isolated counties, where over 97 percent of the land is
controlled by the Federal Government: and

WHEREAS, Funding has been obtained to develop a comprehensive travel
and tourism pian to demonstrate the importance of the Great Basin Heritage Center;
and

WHEREAS, The planning and implementation of this project would be
conducted by an intergovernmental team that would include representatives from
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Federal and State agencies operating programs in the area and would provide
opportunities and incentives for nongovernmental organizations and the public to
participate; and

WHEREAS, The White Pine County Economic Diversification Council, the
City Council of Ely, and Board of Commissioners for White Pine County adopted
resolutions supporting the establishment of the Great Basin Heritage Center in
White Pine County for the benefit of the city, the county, and their many visitors;
now, therefore, be it

RESOLVED, BY THE NEVADA LEGISLATURE'S COMMITTEE ON PUBLIC
LANDS, That the establishment of the Great Basin Heritage Center in White Pine
County is an important project for the area and is supported by the committee; and
be it also

RESOLVED, That the many people and organizations who are working
diligently to establish the Great Basin Heritage Center in White Pine County are
applauded, and all pertinent Federal, State, and Local government agencies are
urged to cooperate fully to ensure the success of this effort; and be it also

RESOLVED, That the U.S. Secretary of Interior is hereby urged to designate
White Pine County as the location of the Great Basin Heritage Center; and be it also

RESOLVED, The copies of this resoiution be transmitted to the U.S.
Secretary of Interior; the Director of the Bureau of Land Management; the Director
of the National Park Service; the Assistant to the President and Director of
Intergovernmental Affairs; Senators Richard H. Bryan and Harry Reid;
Representatives James H. Bilbray and Barbara Vucanovich; the Governor of the
State of Nevada; the Board of Commissioners for White Pine County; the City
Council of Ely; and the White Pine County Economic Diversification Council.

Adopted November 8, 1993
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United States Department of the Interior

NATIONAL PARK SERVICE
GREAT BASIN NATIONAL PARK
BAKER, NEVADA 89311

IN REPLY REFER TO:

A3s8

January 27, 1994

Dana R. Bennett, Staff Director
Committee on Public Lands
Nevada Legislature

Legislative Building

Capitol Complex

Carson City, Nevada 89710

Dear Mr. Bennett:

Thank you for your letter to Director Kennedy regarding the
Committee on Public Lands’ support for placing a Great Basin
Heritage Center in White Pine County, Nevada. The Director has
referred your letter to this office for reply.

We agree that the development of a Great Basin Heritage Center
would have a positive effect on visitors to White Pine County and
would increase the awareness for the natural resources and cultural
heritage of the Great Basin physiographic region.

Great Basin National Park has participated in the Great Basin

Natural Resource and Cultural Heritage Fair in the past. This
community educational effort has been a success due, in part, to
the participation of numerous agencies. We look forward to

continuing our support of undertakings such as this, that will
better serve the public and offer expanded opportunities for
quality visitor services in the communities surrounding Great Basin
National Park. The educational aspects of establishing an
environmental learning center in conjuriction with a Heritage Center
have the potential to promote a deeper understanding of the Great
Basin region’s cultural and historical features. The concept of
maximizing local participation in coordination with other agencies
makes this proposal a valuable endeavor that has the power to
produce positive effects in providing responsible stewardship for
the Great Basin region.

We appreciate your informing us of the Committee’s resolution and
wish you success in its completion.

Sincerely,

lichoad WL Gteom  fu

Albert J. Hendricks
Superintendent
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Committee Letter to the

Grand Canyon Visibility Transport Commission
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NEVADA LEGISLATURE'S SENATOR DEAN A. RHOADS, Chajrman
ASSEMBLYMAN JOHN W. MARVEL. Vice Chairman
COMMITTEE ON PUBLIC LANDS CERATOR o
LEGISLATIVE BUILDING SENATOR MIKE MCGINNESS
CAPITOL COMPLEX ASSEMBLYMAN P. M. ROY NEIGHBORS
ASSEMBLYMAN JOHN B. REGAN
CARSON CITY, NEVADA 89710 CLARK COUNTY COMMISSIONER KAREN W. HAYES

STAFF DIRECTOR: DANA R. BENNETT (702) 687-6825
Fax: (702) 687-3048

March 11, 1994

Grand Canyon Visibility Transport Commission
600 17th Street, Suite 1705 S. Tower
Denver, CO 80202

To whom it may concern:

Recently, Nevada's Legislative Committee on Public Lands became aware of proposed
air emission management and evaluation criteria options being considered to provide
cleaner air over the Grand Canyon and other national parks, monuments, and
wildermess areas. While the members of this committee agree that a clear vista is
valuable for the enjoyment of these beautiful areas, we are concerned that such a goal
may be pursued without diligent attention to the effects it would have on economic
development and growth in nearby areas.

Consequently, the Public Lands Committee requests that the commission consider the
following important points while evaluating the various options:

® Each of the options being considered must undergo a vigorous cost-benefit analysis

to ensure that the final choice will achieve the desired goal without unduly restricting
surrounding areas.

¢ Equal or greater attention should be given to emissions management options that
concentrate on the areas where the problems originate. For the Grand Canyon, the
Southwest area, including Mexico, has a much greater effect on the air over the
Grand Canyon than does Nevada.

* States that meet the existing requirements under the Clean Air Act, such as
Nevada, should not be penalized for enjoying growth and expanding economies.
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Please maintain this committee on the commission’s mailing list so that the members
may be fully informed of the commission’s progress. Do not hesitate to contact me if
there are any questions or concerns about this letter.

Thank you for your attention.

Sincerely,

Q-

Senator Dean A. Rhoads,
Chairman, Nevada’s Legislative
Committee on Public Lands

DAR/pok:PLL13
¢ Governor Robert J. Miller
Nevada's Congressional Delegation
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Committee Letter to Peter G. Morros, Director,
State Department of Conservation and Natural Resources,

Regarding the Division of State Lands
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NEVADA LEGISLATURE'S SENATOR DEAN A. RHOADS, Chairman
ASSEMBLYMAN JOHN W. MARVEL, Vice Chairman
COMMITTEE ON PUBLIC LANDS SENATOR MARK 1 JANES
LEGISLATIVE BUILDING SENATOR MIKE MCGINNESS
CAPITOL COMPLEX ASSEMBLYMAN P. M, ROY NEIGHBORS
ASSEMBLYMAN JOHN B. REGAN
CARSON CITY. NEVADA 89710 CLARK COUNTY COMMISSIONER KAREN W. HAYES

STAFF DIRECTOR: DANA R. BENNETT (702) 687-6825
Fax: (702) 687-3048

June 1, 1994

Peter G. Morros

Director

State Department of Conservation and Natural Resources
123 W. Nye Lane

Carson City, Nevada 89710

Dear Mr. Morros:

Eieven years ago, the Nevada Legislature recognized the importance of a state plan
for the management of federally-controlled lands in this state. Since that time, the
Legislative Committee on Public Lands (Nevada Revised Statutes [NRS] 218.5363) has
become concerned that this plan may not be receiving adequate attention from State
Government.

In 1983, the Legislature approved Senate Bill 40, which requires the Division of State
Lands, acting as the State Land Use Plan