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LETTER OF TRANSMITTAL.

STATE oF NEVADA,
OFrICE oF THE A’r'ron.w:\'-(i}:.\'}:n.u.,s

Carson City, December 31, 1898,

To His Excellency REINHOLD SADLER, Licutenant and Acting Governor:

Sir:  In accordance with law I have the honor to submit herewith
my biennial report of the business transacted in the office of the
Attorney-Gieneral covering the period from January 1, 1897, to Decem-
ber 31, 1898, together with a tabulated statement of the eriminal busi-
ness transacted in the several counties of this State during the same
period.

JAMES R. JUDGE,
Attorney-General.




REPORT OF THE ATTORNEY-GENERAL.

STATE OF NEVADA,
OFFICE OF THE ATTOR.\'!-:Y-(;l-L\‘!ilh\L,(
CarsoN Crry, December 31, 1898,

To His Excellency REINHOLD SADLER, Licutenant and Acting Governor:

Str: I herewith submit a synopsis of the various cages considered
and decided by the Supreme Court of the State since my last report to
which the State was a party and in which the people of the State
generally have an interest:

THE STATE oF NEVADA, EX REL. C. H. E. Hanrpin, Relator, vs. REINHOLD
SADLER, (HOVERNOR OF THE STATE OF NEVADA, Respondent.

Application by the State, upon the relation of C. H. E. Hardin, for
writ of mandamus requiring respondent to commission relator as Lieu-
tenant-Governor of the State of Nevada.

Writ denied. The Court decides:

A.  Constitutional Law—Upon Death of Governor Lieutenant-Governor
Becomes Acting Governor—No Vacancy.— Under the provisions of Article
V, Sections 17 and 18, of the Constitution, if a vacaney oceurs in the
office of Governor, the powers and duties of the office devolve upon the
Lieutenant-Governor, but there is no vacancy created in the office of
Lieutenant-Governor thereby. The officer remains Lieutenant-Gover-
nor, but vested with the powers and duties of Governor.

B. Vacancies in Offices of both Gorvernor and Lieutenant-Governor. If
a vacancy in both the offices of Governor and Lieutenant-Governor
occurs, the President pro tempore of the Senate becomes Acting Gover-
nor until the vacancy be filled or the disability removed.

Tur State orF NEvADA, EX REL. Cuarces A. Jones, Petitioner, vs.
Cuarres E. Mack, Junae or e Firsr Jupieran Districr
COURT OF THE STATE OF NEVADA, IN AND ForR OrMspY COUNTY,
Respondent.

Application for writ of certiorari by the State, on the relation of
Charles A. Jones, against Charles K. Mack, as Judge of the First Judi-
cial District Court, in and for Ormsby county.

In the petition for the writ it was, among other matters, alleged that
the petitioner was indicted on the 11th day of December, 1896, for the
crime of assault with a deadly instrurnent with the intent to inflict
upon the person of another bodily injury; that petitioner was duly
arrested for said offense and taken before said District Court; that upon
being required to plead to said indictment, he interposed a special plea
to the jurisdiction of the Court wherein he alleged that the offense
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charged in the indictment was commited upon certain land in Carson
City, Ormshy county, State of Nevada, purchased by the United States,
by and with the consent of the Legislature of the State of Nevada, for
the ercction thereon by the United States of a huilding to be used as a
Courthouse, Pogtoflice and for such other purposes as the United States
should determine, and that such building had been erected and was
then oecupied and uged by the United Stateg for the purposes aforesaid.

A demurrer by the District Attorney to this plea was sustained by
respondent as Judge of said District Court and on motion of the
District Attorney the Court proceeded to set the cause for trial.,

Writ allowed and proceedings in District Court annulled.  The Court
deciding:

A Constitution ljf. the United States— Land Ceded ,'.'I State to United
States—Jurisdiction.—Under the Constitution of the United States, Arti-
cle I, Section 8, providing that Congress shall have power to exercise
exelusive legislation over the seat of government “and to exercise a like
authority over all places purchased by consent of the Legislature of
the State in which the same shall be, for the erection of forts, and other
neediul buildings,” land so purchased ipso facto ialls within the exelu-
sive jurizdiction of the United States.

B.  Postoffice— Federal Courthouses-—Needful Buildings .~ Postoflices
and Federal Conrthouses are “neediul buildings” under the provisions
of Article. I, Section 8, of the Constitution of the United States,

C. Jurisdiction—Land Ceded by State to Federal Gorernment—Right
to Erecute Criminal Process ’./m;:. Where a State cedes to the United
States excligive jurisdiction over land purchased as a site for a public
building “for all purposes except the administration of the criminal
laws of this State,” the State has no jurisdietion for the punishment of
erimes committed on the purchased land, but only the right to execute
eriminal process thereon for the violation of the laws of the State com-
mitted elsewhere within the State.

Prie Reate of NEVADA, Respondent, vs. Coarves Mureny, Joux Ciraro-
vicn AxD Winntam A, Incanes, Appellants.

O from the District Court of the First Judicial Distriet of the

Nevada, in and for l"r!:»ll.;Hi ounty, from a »‘il]','lhl'n[ in
favor of the State in an action by the State against Charles Murphy,
John Chiatovich and Williani A, Ingalls on recognizance of bail for-
feited hy Murphy theretofore indieted and upon trial convicted of the
erime of selling whisky to an Indian. Judgment reversed. The fol-
lowing are the principal points decided by the Court:

A, Criminal Law—Court Ju //',[/."'./ Known ”‘/‘u';:"/ to he a ,\./l."/.!-
wons Liguor—Statute Complied With~—The degignation of an offense in
A con ;»Iﬁim and recognizance as *““selling whi to an Indian?” suf-
ficiently complies with the statute which makesz an offense to “sell,
harter, give or in any way dispose of any spirituous or malt liquors,
wine or cider of any deseription to an Indian within this State” (Stats.
1837, p. 57), it being within the judicial knowledge of eourts that
whiskyv i a spirituous liquor,

B.  Statul :ff Linmitation— Bail Bond-~An Instrument in ”bl':'/l'u.f/
{etion on Barred in Sie Years.—~An action upon a bail bond is an action
founded upon an instrument in writing and is not an action upon a
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statute for a forfeiture or penalty to the State, which must be com-
menced within two years after the right of action hans acerued, The
right of action is, therefore, barred by the six-year clause of our sfatute,

(. Recognizanee-Bail Bond- Place and Cowet Fioed by Law, A con-
tention that a recognizance is void for the reagon that no time, place or
Court is named therein, is not tenable, as the Jaw designates the time,
Jace and Court in which the defendant mugt appear and surrender
Limsulf in execution of the judgment,

D, Filing of Recognizance —Record of Court—Where the transeript
on appenl shows that the vecognizance was mwade o record by order of
Court, and the complaint avers that it was filed, a contention that the
recognizance is void, for the reason that it was never filed or because a
record in the eause or Court, ig not tenable,

. Criminal Law—Practice—Recognizance on Bail Bond —How and
When Forfeited.—Section 523 of the Criminal Practice Act (Gen, Stats.
1103) provides when and in what manner a forfeiture of a recognizance
shall he taken. It provides that “if without suflicient excuse, the
defendant neglect to appear for arraignment, or for trial or judgment,
or upon any other occasion when his presence in Court may be lawfully
required, or to surrender himself in execution of the judgment, the
Court shall direct the fact to be entered upon its minutes and the recog-
nizance shall thereupon be declaved forfeited.”  This provision of the
Statute is mandatory. It does not require that the record must show
that the defendant was called,  Neither is it necessary thereunder that
the defendant should be called.,

I, Defective Record— Forfeituwre of Dail Bond.—A record reading as
follows: *Now on motion of the District Attorney, it is ordered that
the bonds of Charles Murphy be and they are hereby declared for-
feited,” is fatally defective in not showing the fact that the defendant
neglected to appear upon some one of the occasions designated in said
Section 523 of the Criminal Practice Act.

(s, /'l"'/'[i"" ,\"'I_I/ '{l. l““"l'/"’(l.”tl /.”"lr(lr.'/"!/ul‘r ’;[I':‘r: I,’t‘f‘),'v’ [1[‘]}/'/’1
Tuken.— The trial Court had no authority to velease or order the release
of a defendant, under recognizance or otherwise, after judgment of
imprisonment has been rendered against him excent after an appeal
therefrom has been taken, and any recognizance given for that purpose
at such a time is void.

. Appeal-— Stay of Erecution.—An appeal from a judgment of
imprisonment does not operate as a stay of ex ution thereof, and the
defendant, if in custody, must so continue unless admitted to bail.

Tur Stare oF NEVADA, Respondent, v, Tig VIRGINIA AND TRUCKEE
RAILROAD, A CORPORATION, ET AL., Appellants,

Appeal from the Distriet Court of the First Judieial Distriet of the
State of Nevada, in and for Storey County,

Action by the State against the Virginia and Tru kee Railvoad Com-
pany to recover the taxes assessed on its property situated in Storey
county for the year 1895, From a judgment in favor of the State
defendant app Jded.,  Judgment reversed.  The following are the prin-
('i[)l ]m'iln(.- decided iv_\' the Court:

A. Tazation - Assessment of Railroad I )t rty Net Licome to (Gov-
ern—The value of this railroad for the purpose of taxation for the year
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1895 must be determined mainly by its net earnings capitalized at
current rates of interest, taking into congideration any immediate pros-
pect for an increase or decreage in the earning capacity of the road.
(Affirming State ve. V. & T, R. R. Co., 23 Nev, 283.)

B. Evidence-—No Substantial Conflict of—Not Sufficient to Swpport
Verdiet.— Where the only evidence in support of a verdict is that of
Deputy Assessor and it is shown that he has no knowledge of the busi-
ness of the road, had not examined the reports of the company filed in
accordance with law, and that, if he had known of the decrease in the
arnings of the road, it would not have influenced hig valuation upon
it, such evidence is insufficient to ereate a substantial conflict in the
evidence, where the undisputed facts were that, according to the correct
valuation, the assessment was too high.

C.  Tax Suit-—Defense of Overvaluation- -Competent and Incompetent
Evidence— Verdict, When Will be Set Aside.—Under the Act of 1895
(Stats. 1805, p. 39) amending the Revenue Act, allowing defendants to
plead as a defense “that the assessment is out of proportion to and
above the actual cash value of the property assessed,” where the defend-
ant introduces competent evidence showing an overvaluation and the
jury by their verdict find the value as fixed by the officers, without
evidence to support it other than the delinquent list or equalized assess-
ment roll, or the testimony of a witness or witnesses not qualified to
testify, under the well-established rules of evidence, as to the value,
this Court must set aside such verdict. (Per Bonnifield, J., concurring.)

THE STATE oF NEVADA, EX. REL. EucENeE HoweLn, Petitioner, vs.
" ) b
C. A. LAGravE, CoNTROLLER, Respondent.

Application by the State on the relation of Eugene Howell for writ
of mandate to compel C. A. LaGrave as State Controller to draw a
warrant in favor of the petitioner for his salary as Reporter of the
Supreme Court Decisions.  Writ issned. The following are the princi-
pal points decided by the Court:

A, Statutory Construetion—Laws Upheld if Possible.—Courts are
bound to uphold the prior law, if it and a subsequent one may subsist
together, or if it be possible to reconcile the two together, and unless
the latter statute is manifestly inconsistent with and repugnant to the
former, both remain in force.

B. General Statute—Neqgative Language— Repeal by Implication.—The
repeal of a statute by implication is not favored. A general statute
without negative words will not repeal the particular provisions of a
former law unless the two Acts are irreconcilably inconsistent.

C. Repeal—Clerk of Supreme Cowrt—Compensation.—Sections 2 and
5 of Stats, 1883, p. 78, providing that the Clerk of the Supreme Court
shall preparve the decisions of the Court for publication and shall
receive for his compensation as reporter of cuch decisions $600 a year,
was not repealed in o far as it provides compensation for the Clerk’s
services as reporter, by Stats, 1891, p. 104, fixing the salary of the Sec-
retary of State at §2,400 a year, and Stats. 1893, p. 22, providing that
the Seeretary of State shall he Clerk of the Supreme Court.

D.  Constitutional  Law— Increase of Salary of State Officer During
Term of Office—Clerk of Supreme Court.— Petitioner’s term of office as
Secretary of State and ex officio Clerk of the Supreme Court began
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January, 1895, hence the Act of 1891 (Stats. 1891, p. 104) fixing the
salary of the Secretary of State, the Act of 1883 (Stats. 1883, p. 78)
fixing the compensation allowed the Clerk of the Supreme Court as
reporter of decisions, and the Act of 1893 (Stats. 1893, p. 32) making
the Secretary of State ex officio Clerk of the Supreme Court, were all
passed prior to the term for which he was elected. Therefore Section
9 of Article XV of the Constitution, which provides that “ The Legis-
lature may at any time provide by law for increasing or diminishing
the salary or compensation of any of the officers whose salary or com-
pensation is fixed in this Constitution; provided, no such change of
salary or compensation shall apply to any officer during the term for
which he may be elected,” is not applicable to such state of facts.

E. Secretary of State— Clerl: of Supreme Court—Reporter of Decisions

Separate Offices.—The office of Recretary of State, of ex officio Clerk
of the Supreme Court and the office of reporter of the decisions of the
Supreme Court are separate and distinct offices and their being vested
in the same person does not change their nature in this respect.

F. Compensation as Reporter of Decisions—Constitutional Law.—
Petitioner’s several offices being distinet, the annual compensation of
$600 allowed him as reporter of the Supreme Court decisions, is not a
fee or perquisite within the provisions of Article XVII, Section 5 of the
Constitution, which provides that no State officer “shall receive any
fee or perquisite to his own use” for the performance of any duty con-
nected with his office.

G. Constitutional Law—Clerk of Supreme Cowrt—Constitutional Office.
Article IV, Section 82, of the State Constitution, prior to the amend-
ment of 1889, provided that the Legislature should provide for the
election of a Clerk of the Supreme Court and certain county officers.
Provision for the election of such Clerk was made by the General
Statutes, 1636. The above-mentioned section, as amended in 1859,
requires that the Legislature shall provide for the election of certain
county officers, omitting mention of the Clerk. Sections 8 and 12 of
Article XV of the Constitution provide that the Clerk shall have his
office at the seat of government and that opinions of the Supreme Court
must be filed therein before its judaments become operative. Held:
That the office of Clerk of the Suprenie Court was not abolished by its
omission from the amendment of 1889 and the failure of the Legislature
to re-establish it, but continued as a constitutional office under the
provisions made pursuant to the original constitution; and hence
Statutes 1893, page 32, providing that the Secretary of State shall be
ex officio Clerk of the Supreme Court, was effective.

Tae STATE orF NEvVADA, EX rEL. H. €. CurriNg, X orricio CURATOR
or TAHE STATE Museus. Relator, vs. C. A, LAGravE, Stare Cox-
TROLLER, Respondent,

Original proceeding.

Application by the State, on the relation of H. €. Cutting, ex officio
Curator of the State Museum, for writ of mandamus to compel €. A,
LaGrave, State Controller, to draw a warrant in favor of relator for
the sum of §2,800 in accordance with the provisions of an Act entitled
“An Act to provide for the relief of 1. C. Cutting,” approved February

)8
2
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18, 1897 (Stats. 1897, p. 21). Writ issued. In its opinion the Court
decides:

A.  Constitutional Law—Claims Against State-~ When Should he Pre-
sented to Board of Eraminers- ~(’mnlwnmlirm for Oflicer Fized by Law.—
“An Act to provide for the relief of H. C. Cutting” (Stats. 1397, p. 21),
appropriated a sum of money to the State as ex officio Curator of the
State Museum. It was contended that as the claim for services was
not presented to the Board of Examiners prior to the passage of the
enactment by the Legislature, it was in violation of Article V, Section
91, of the Constitution, which provides that the Governor, Secretary
of the State and Attorney-General * * * constitute a Board of kExam-
iners with power to examine all claims against the State (except
salaries or compensation of officers fixed by law) * * *and no claim
against the State (except salaries or compensation of officers fixed by
law) shall be passed upon by the Legislature without having been
considered and acted upon by the said Board of Examiners. Held:
That the Act appropriates the sum of money for services rendered as
ex officio Curator of the State Museum and is therefore compensation
of an officer fixed by law and is expressly exempted by the terms of
the Constitution.

Tue STATE oF NEVADA, Respondent, vs. Tar VIRGINIA AND TRUCKEE
RAILROAD COMPANY, ET AL., Appellants.

Appeal from the District Court of the Second Judicial District of the
State of Nevada, in and for Washoe county Action by the State
against the Virginia and Truckee Railroad Company to recover the taxes
assessed on its property situated in Washoe county for the year 1895,
From a judgment in favor of the State the railroad company appeals.
In its opinion affirming the judgment appealed from the Court decides

the following points :
A. The fiscal year for the purpose of taxation of railroads com-

mences January 1st.

B. The rule being that the value of a railroad for the purpose of
taxation is its net earnings capitalized at the eurrent rate of interest, a
jury is justified in finding that the rate to be used in the computation
is the current rate of interest on investments and not on temporary
loans.

(. The net earnings of a railr
for taxation, are determined by de fueting tl
reasonably economical and prudent management, from the gross earn-
ings under similar manageme:
20 was made in the payroll of a railroad

N A reduction of 13,55
¥ . «hown that no more officers or employees were

than in 1896, Held, That it was permis-
: reasonable operating expenses for 1895,

could reazonably have been reduced

ad forming the basis of valuation
1€ NeCCSEATY eXPenses, under

S
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sed by Stats. 1891, p. 150, providing that

collection of delinquent taxes, the judg-
25 per centnm in addition to the tax of 10
ats,” are enforceable, although the assessment
1895, p. 39, declaring that “ where the defense
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18, 1897 (Stats. 1897, p. 21). Writ issued. In its opinion the Court
decides:

A, Constitutional Law-—Claims Against State— When Shoulid he Pre-
sented to Board of Eraminers— Compensation for Officer Fixed by Law.—
“An Act to provide for the relief of H. C. Cutting” (Stats. 1897, p. 21),
appropriated a sum of money to the State as ex officio Curator of the
State Museum. It was contended that as the claim for services was
not presented to the Board of Kxaminers prior to the passage of the
enactment by the Legislature, it was in violation of Article V, Section
21, of the Constitution, which provides that the Governor, Secretary
of the State and Attorney-General * * # constitute a Board of Exam-
iners with power to examine all claims against the State (except
salaries or compensation of officers fixed by law) * * * and no claim
against the State (except salavies or compensation of officers fixed by
law) shall be passed upon by the Legislature without having been
considered and acted upon by the said Board of Examiners. Held:
That the Act appropriates the sum of money for services rendered as
ex officio Curator of the State Museum and is therefore compensation
of an officer fixed by law and is expressly exempted by the terms of
the Constitution.

Tue STATE oF NEvADA, Respondent, vs. Tre VIRGINIA AND TRUCKEE
RAILrOAD COMPANY, ET AL., Appellants.

Appeal from the District Court of the Second Judicial District of the
State of Nevada, in and for Washoe county. Action by the State
against the Virginia and Truckee Railroad Company to recover the taxes
assessed on its property situated in Washoe county for the year 1895.
From a judgment in favor of the State the railroad company appeals.
In its opinion affirming the judgment appealed from the Court decides
the following points :

A. The fiscal year for the purpose of taxation of railroads com-
mences January 1st,

B. The rule being that the value of a railroad for the purpose of
taxation is its net earnings capitalized at the current rate of interest, a
jury is justified in finding that the rate to bhe used in the computation
is the current rate of interest on investments and not on temporary
loans.

(. The net earnings of a railroad forming the basis of valuation
for taxation, are determined by deducting the necessary expenses, under
reasonably economical and prudent management, from the gross earn-
ings under similar management.

D. A reduction of $13,839 was made in the payroll of a railroad
in May, 1896. It was shown that no more officers or employees were
necessarily required in 1895 than in 1896. Held, That it was permis-
sible for a jury, in determining reasonable operating expenses for 1895,
to find that the actual expense could reasonably have been reduced
$13,839.

E. The penalties imposed by Stats. 1891, p. 150, providing that
“in all suits brought for the collection of delinquent taxes, the judg-
ment shall be entered for 25 per centum in addition to the tax of 10
per centum thereon and costs,” ave enforceable, although the assessment
was excessive under Stats, 1895, p. 39, declaring that © where the defense
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is based upon the ground that the assessment ig above the value of
the property, the defense shall only be effectual as to the proportion
of the tax based upon such excess, but in no case shall an entire ngsess-
ment be declared void.”

Tuwr Srare or NEVADA, oN tHE Reparion op H, C. CurriNg, Supgeg-
INTENDENT OF Puric InsrrucrioN, Relator, vs. W. J. WiesteR-
FIRLD, STATE TREASURER.

Application by the State, on the relation of H. C. Cutting, Hup(!rin-
tendent of Public Instruction, for writ of mandamus to compel W.
Westerfield, as State Treasurer, to pay a certain warrant for the sum nf
$88 33, drawn by the State C ontrollér on the General School Fund in
the State Treasury, in favor of H. €. Cutting as salary of Superintend-
ent of Public Instruction for the month of J: anuary, 1897,  Writ issued.
The principal point decided by the Court is:

A, Stats. 1897, p. 82, making the wll.ny of the Superintendent of
Public Instruetion payable out of the General School Fund, is not in
violation of the Constitution, Article X1, Section 3, which provides that
the interest received from the investment of the State School Fund
shall be distributed among the several counties for the henefit of the
common schools; there being no such restriction imposed upon the
Legislature as to the disposition which it is authorized to make of that
portion of the fund derived from taxation, as provided by Section 6 of
said Article XI, and the Superintendent being directly connected with
the common schools.

Tue Srate oF NEvADA, EX REL. Frorexce M. Kerru, Relator, vs. W.
J. WesTERFIELD, STATE TREASURER, Respondent.

Original proceeding,

Application of the State, on the relation of Florence M. Keith, for a
writ of mandamus to compel W. J. Westerfield, as St:uv Treasurer, to
pay a certain warrant for the sum of $45, drawn by the State Con-
troller, on the General School Fund in the State Treasary, in favor of
said Florence M. Keith, for her salary as a teacher at the State Orphans’
Home, for the month of April, 1897. Writ issued, directing that the
respondent pay the warrant out of the General Fund in the State
Treasury. The Court, in its opinion rendered, decides the following
points:

A. Const., Art. XI, Sce. 2, provides that 1}11 Legislature shall pro-
vide for a uniform ~\~l'-m of common schools, by which a school shall
be established and maintained in each school district six months in
each year; that the proceeds derived from (|n-~l;_'ll:l?-‘<l gources are
s I)]('tlgt'll for educational purposes and shall not be transierred to any
other fund for other uses, and ~h all be from time to time apportioned
among the counties”; that the Legislature shall provide for the invest-
ment of all proceeds derived from said sourees in certain kinds of bonds;
that the interest only “shall be used for educational purposes and any
surplus shall be added to the principal sum, provided that such portion
of said interest as may be necessary may be appropriated for the sup-
port of the State University ”; that the Legislature shall establish such
University and may establish Normal Schools and such difierent grades
of schools, from the primary department to the State University, as it
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deems necessary and that it shall provide a special tax not exceeding
two mills, in addition to the other means provided for the support of
the said University and common schools. [Held: That no part of the
General School Fund can be appropriated to pay teachers at the State
Orphans’ Home and Stats. 1897, p. 82, in o far as it attempts such
appropriation, is void.

B. Stats. 1897, p. 82, provides that the following sums are appro-
priated ¢ for the purposes hereinafter named and for the ” support of the
State Government for the fiscal years 1897 and 1898: ¢ For the salary
of the Governor §8,000.” Forty other sums are named for as many
purposes without designating any fund.  Scetion 34 is:  “ For the salary
of one teacher and one assistant teacher at the State Orphang’ Home
$2,400, payable out of the General School Fund.” Held: That although
Llu: 1: M clause of Section 34 is in conflict with the Constitution and \m(l,
the remainder of the section is not affected by the fact, and makes a
valid appropriation for the payment of said salary out of what is
known as the “General Fund” in the State Treasury.

Tup Srare oF NEvADA, X REL. LyoN Counry, Relator, vs. C. A.
LAGRAVE, STATE CONTROLLER, ]Al.’apmu]('ul.

Original proceeding.

Application by the State, on the relation of Lyon county, for a writ
of mandamus to compel C. A. LaGrave, as State Controller, to correct
and adjust his semi-annual settlements theretofore made by him as
such Controller, between the State and said Lyon county, by giving
credit in said settlements to said county, for services rendered the State
under the Revenue Act by ex officio County Treasurer, ex officio County
Auditor and ex officio County Assessor, and that such settlement be
be made upon the basis of an annual salary of $1,500 paid to each of
said officers by the county, instead of upon the basis of salaries
allowed each by the Controller in making his said settlements, wherein
he allowed a salary for ex officio Treasurer of $1,200 for the ex officio
Auditor $900, and for the ex oflicio Assessor $1,500, Writ denied. In
the opinion rendered by the Court it is decided:

A, Stats, 1885 ]y 85, see. 21, lnl‘u‘;f}»- that “the State shall allow
the several counties, for services rendered under the Revenue Act by the
Auditor, Assessor and Treasurer of cach county, a sum which shall be
the »xnpmtlwn of the State tax to whole tax levied by the county on
the Ix.w\ of the salaries n’l'»\\wi Ield: That when the ounty Clerk
was ex officio County Treasurer and was allowed one salary for both
offices, the State could not be compelled to make the county an allow-
ance on the basis of his entire salary, since that would make the State
pay part of the salary of the County Clerk.

THe STATE o NEVADA, oN 11iE KerarioN or J. B, WiLLiavs, Relator, vs.
H, H. Beck, Iur-/r'rll'.]llll.

Original proceeding in quo warranto by the State, on the relation of

B. Williamg, to oust respondent from the office of County Commis-
gioner of Washoe county.  Dismizssed.  In the opinion rendered the
following points are discussed and decided:

A. A contingent resignation by a State official is subjeet to with-
drawal by him at any time before the contingency happens, and the
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action of the Governor in refusing to return the resignation when
requested to do go bhefore guch time, i of no effeet.

B. A County Commissioner sent his resignation to the Governor, to
to take effect if he were not held blameless as to certain charges by an
investigating committee, or if such investigation should not he held
within sixty days., Held: That the resignation was not abgolute, but
contingent upon the happening of one of the two events therein named.

(. Before the investigation was held and before the sixty days had
expired, the Commissioner wrote to the Governor requesting that his
resignation be returned to him, [Held : That this constituted an abso-
lute withdrawal of the resignation while still contingent. (Mr, Justice
Bonnifield dissenting.)

Trr State oF NEVADA, Respondent, ve, Tue Arra Sinver MINING
COMPANY, ET AL., Appellants,

Appeal from the District Court of the First Judicial District of the
State of Nevada, in and for Storey County:

Action by the State of Nevada against the Alta Silver Mining Com-
pany to recover taxes upon its property gituated in Storey county for
the year 1896. From a judgment in favor of the State the defendant
appeals. Reversed.  The following are the chief points decided by the
Court:

A.  An undertaking on appeal is not executed until it is delivered
to the Clerk for filing.

B. When the record shows that the notice of appeal was filed, and
afterwards, on the same day, the undertaking on appeal was filed, in
the absence of any showing to the contrary, it will be presumed that it
was properly filed aiter the filing and service of the notice of appeal or
contemporary therewith,

(', Under Civ. Prac. Act, sec. 3141, it is not necessary that the resi-
dence or occupation of sureties be given in an undertaking on appeal.

D. Stat. 1864 65, p. 328, being * An Act to create a Fire Department
Fund,” ]nI‘H\'il“ll;,' for a lv'\')' upon the aksessed value of property within
lllllll('ul‘lmm!ml towng, for the henefit of the fire 1]|'lr.|l1l||"m in such
towns, applics to towns which were incorporated at the time of the
passage of the Act, but which have since became unincorporated, as
S001 as lllv_\' hecamie o,

L. 1f a tender iz duly made, of a part of the taxes levied on prop-
erty, is sufficient to pay what should have been legally assessed
against the property, it will save any penalties and costs attaching;
but, if not suflicient, it will not prevent penalties and costs attaching
to that portion of the taxes tendered.

Tuk Statk of NEvaps, Respondent, vs. WiLriam OwsLey, Appellant,
) 1 ) y AP]

Appeal from the District Court of the Fourth Judicial Distriet of
the State of Nevada, in and for Lineoln County.

Appellant was tried and convicted in the District Court of the
Fourth Judicial Distriet, in and for Lincoln county, upon an indict-
ment charging him with having committed an assault with intent to
kill; upon convietion judgment sentencing him to five years’ imprigon-
ment in the State Prison was pronounced against him, from which said
judgment defendant appealed. Upon the filing of the record in the
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Supreme Court the State made o motion to dismiss said appeal upon
the grounds that said record was not properly certified by the Clerk of
the District Court, and, further, it was not filed, nor was any attempt
made to file said record in the oflice of the Clerk of the Supreme Court
within the time provided for in the Criminal Practico Act after the
notice of appeal had been filed in the Distriet Court and served on the
District Attorney of said Lincoln county.  Motion granted. Appeal
dismissed,
Ex party Witnian M. Wess.

Application for writ of habeas corpus.  Allowed.

The following are the principal points decided by the Court:

A.  Forcible entry is a misdemeanor under Gen. Stats., see. 4696,
(Crimes Act, see. 151) providing that “ offenses recognized by the com-
mon law and not herein enumerated shall be punished,” ete.

B. Under Gen. Stats., sec. 1697, providing that one guilty of a mis-
demeanor not enumerated by statute shall be punished by imprison-
ment, a Court eannot require a defendant guilty of forcible entry to
give bonds to keep the peace, and in default thereof to adjudge that he
be imprisoned.

C. A prisoner held under a judgment such as the Court has no
authority to make will be reloased on habeas corpus.

Tae State or Nevava, Respondent, vs. DANIEL Maxoren, Appellant.

Appeal from the District Court of the Fourth Judicial District of the
State of Nevada, in and for Lincoln County.

Daniel Mandich was tried and convieted in the District Court of grand
larceny, and takes this appeal.  Aflirmed,

In the opinion of affirmance by the Court the following are the prin-
cipal points diseussed and decided:

A, The fact that stolen property was found in the possession of the
accused recently after the theft is evidence of la reeny.

B. The strength of the presumption of guilt raised by the possession
of property recently stolen is for the jury to determine,

C'. It is for the jury to determine whether possession of stolen prop-
erty is sufliciently soon after the theft to raige the presumption of guilt.

D.  Whether the explanation of one found with property recently

stolen in his possession iz reasonable or otherwis , 18 for the jury.

From tivie to time small quantities of eyanide were stolen from
a mining company, and about six months after the first loss was noticed
by the company, the accused, a resident of the same place, was found in
Salt Lake City, several hundred miles away from his place of residence,
with thirty-one pounds of cvanide product in his possession, which he
was trying to sell. In his statement as to the manner in which he
obtained possession of the ey wnides, he said that, shortly hefore, a man
came to his store saying that his name was G., and that he had a mine
leased at K., and that he brought the bullion from there and offered to
sell it to accused; that they zent some of it to be assayed by M. at Salt
Lake City, and upon receipt of returns from the assayer accused pur-
chased the product, not knowing it was cyanide until afterward, when
he was having it assayed at S, Accused in one place stated he had $250
of his own, and horrowed the halance he paid G., while at another time,
and during the same conversation, he stated that he had $350 of his
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own, and then borrowed the balance. He deseribed G. as a man of
light complexion, dressed in a red sweater and a broad soft hat, and said
he could recognize him if he saw him. But when confronted with (i,
who fully answered the deseription, he hesitated, and finally said he was
not the man, but accused made no effort to find him. Held: That the
jury was warranted in finding that the cyanides found in the pogsession
of aceused had been recently stolen; that his account of posscssion of
them was not satisfactory, and that his possession was suflicient to con-
nect him with the theft.

F. Where accused took cyanides from a mine from time to time in
small quantities to avoid detection and then carried them away aiter
he had abstracted thirty-one pounds, it was a continuous transaction
and he was properly convicted for the final asportation. The value of
the cyanides being $50 and over, the crime is grand larceny.

G.” All the circumstances proved need not be “such that accused
could not be innocent in the light of their existence.” The law requires
proof only of reasonable doubt.

TaE STATE oF NEVADA, EX REL. RoBErT ScHULZ AND J. R. ScHULZ,
Relators, vs. JaMES FURLONG AND EUGENE SWEENEY, Respondents.

Original proceedings in the nature of quo warranto on the relation of
R. Schulz and J. R. Schulz against James Furlong and Eugene Sweeney,
claiming that said respondents Furlong and Sweeney are usurping and
intruding into and unlawiully exercising the offices of School Trustees
of Clear Creek Union School District, situated in Ormsby and Douglas

counties, to the exclusion of the relators, who are the duly appointed
and qualified School Trustees of said Union School District. Writ
allowed. The Court in its opinion discussed and decided the following
principal points:

A. Under General School Laws, 1865, sec. 30, authorizing School
Trustees of contiguous school distriets in the same or adjoining counties
to establish a union school to be supported out of the funds belonging
to the respective districts, and Act of February 24, 1579 (Gen, Stats., p.
387) authorizing County Commissioners to form union school districts
out of parts of two counties under certain conditions, when the inhabi-
tants of two districts in adjoining countics have for nearly twenty
years acted as union school district and carried on a union gchool sup-
ported by the public school funds belonging to the districets, it will be
presumed to be a union district regula organized without proof of
its formation by the records of either the Trustees or County Commis-
sioners.

B. It will be presumed, in the absence of evidence to the contrary,
that upon the formation of a union school district the Trustees were
appointed in accordance with the provizions of Act of February 24,
1879 (Gien. Stats.,, p. 337) authorizing the County Commissioners to
form union school districts out of parts of two counties and to appoint
three Trustees therefor, two from the connty having the largest number
of census children in its part of the district and one from the other
county.

(. " Under Gen. Stats., p. 380, requiring the Census Marshal, when a
school district lies partly in two adjoining counties, to report to each
County Superintendent the number of children in each county, and
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that, if at any time the County Superintendent has reason to believe
that a correct report has not been returned, he may appoint a Census
Marshal and have the census retaken, the county is bound hy the
return of the Marshal as the statute has provided a remedy for an
incorrect census.

D. In Act of February 24, 1879 (Gen. Stats., p. 387), providing
that in union school districts formed from part of two counties two
Trustees shall be appointed from the county having the largest number
of census children in its part of the district, and one Trustee from the
other county, the term “ census children ” means the number of children
officially registered.




OFFICIAL OPINIONS.




OFFICIAL OPINIONS.

During the period covered by this report I have given many opinions
both orally and in writing to the State officials and District Attorneys
of the State upon questions arising under the Constitution and Acts of
the Legislature pertaining to their official duties, of which the follow-
ing, among the opinions rendered, are of material interest to the public:

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL,
Carson Crry, February 3, 1897. s

How. A. C. Prarr, Surveyor-General:

DEAR Sir:  Answering your inquiry of this date in which you desire
to know if, under the judgment of the District Court of the State of
Nevada, in and for Storey County, rendered therein November 7, 1890,
in the case of Lyon county, plaintiff, vs. Douglas county, defendant,
you, as Surveyor-General, have authority to establish upon the maps
in the office of the Surveyor-General and ex officio Land Register of the
State of Nevada said disputed county boundary line, and if so, where?

The judgment submitted does not mention a boundary line, either
settled or disputed, between the counties of Lyon or Douglas, It is
nothing more or less, than a money judgment in favor of Lyon county
and against Douglas county, for the sum of $257 134 principal, and
$162 55 costs, and cannot be construed as giving any authority to you,
or any other person, for the establishment of any county line whatever
between said counties, Very truly,

Jayes R. Jupck, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL, b
Carsox Crry, February 23, 1897,
Hon. C. A. LAGRravE, State Controller:

DEAR Sir: In your letter of the 16th instant you ask, “Are there
any legal objections to the payment of the deficiency claims hereto
attached for services performed by Eugene Howell and R. M. Beatty ?”

The claim of R. M. Beatty, attached to vour letter, is for services ren-
dered as attorney-at-law in assisting the Supreme Court Reporter of
the State of Nevada in preparing Suprenie Court decisions comprising
Volume 22, Nevada Supreme Court teports, in accordance with the
provisions of Section 2560, General Statutes of Nevada, the portion of
which relating to the claim in question reads as follows:

“Said Clerk of the Supreme Court * * * % gaud he may in his
discretion employ a competent attorney to assist him in the preparation
of said decisions, who shall be allowed a reasonable compensation for
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his services, not to exceed the sum of seven hundred dollars for cach
volume.”

This claim is certified by Mr. Howell, as Sccretary of State and ex
officio Clerk of the Supreme Court, and approved by the State Board of
Examiners.

Under the language of Seetion 2560, General Statutes of Nevada,
above quoted, my judgment is that the employment of Mr. Beatty was
authorized. The amount demanded as compensation for the services,
certified by Mr. Howell as having been performed, being authorized, I
can see no legal objection to its payment. Very respectfully,

James R. Jupae, Attorney-General.

STATE oF NEVADA,
OFFICE OF THE A'I"I‘OHNEY-(}ENERAL,‘
Carson Crry, February 25, 1897,

Prrer BreeN, sq., District Attorney, Eurela, Nevada:

Deak Sir: Your favor of the 19th inst. received. The Act of the
Legislature approved March 15, 1395, Statutes 1895, p. 67, provides
(Section 2) that from and after the first Monday in January, A. D.
1897, “the County Recorder of Eurcka county, Nevada, shall be
ex officio Auditor in and for said county and shall receive for all such
services a salary of ten hundred dollars per annum and in addition
thereto such fees, in all cases wherein either the State of Nevada or the
county of Eureka is not a party, as are allowed by law to the County
Recorder.”

The language fixing his salary at ten hundred dollars per annum
“for all such services,” meaning the services which he may perform as
Yecorder and ex officio Auditor, except in cases where the State or
county is not a party, is clear and unmistakable and limits the amount
of the salary to which he is entitled to the sum named, and in my
opinion he is not entitled to any other or greater compensation from
either Kureka county or the State than the sum of ten hundred dollars
per annum.

The case you mention, and on which your Auditor relies, is that of
State, ex rel. Westerfield, State Treasurer, vs. Tyrrell, County Treasurer
of Ormsby county. In that case Westerficld, State Treasurer, contended
that the county detained certain moneys belonging to the State out of
taxes collected in Ormsby county. The Court held that under Section
21, Act of the Legislature, 1885, page 85, the county was entitled to
retain a certain proportion of the taxes collected, for services of the
Auditor, Treasurer and Assessor, and that the money so retained right-
fully belonged to the county.

This is perhaps the reason your Auditor claims the additional com-
pensation, although I cannot sce wherein the construction placed upon
the section of the law of 1885 gives him any right to the money allowed
the county for “services of the Auditor,” as the county, not the Auditor,
is the beneficiary under that section which was considered by the Court.
Very respeetiully,

Jaumes R, Junce, Attorney-General,
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SrarE 0F NEVADA,
OFFICE OF TiHE ATTORNEY-GENERAL,
Canson Crry, May 4, 1898,

GEORGE 8. GRrEEN, Bsq., Distriet Attorney, Hawthorne, Nevada:

Dear Sm:  Your letter of the 25th ult., in which you ask my opin-
jon “as to whether the words” owner and holder of land, at the top of
page b4, Statutes 1895, includes lessees of land, is before me.

This question came before the Supreme Court in April, 1896, in the
case of State ve. Wheeler, et al., on appeal from the Distriet Court of
Elko county, wherein judgment was rendered in favor of defendants.

The Supreme Court, in aflirming the judgment of the lower Court
held that “a lessee of land for a fixed term is an owner thereof ” within
the meaning of the law from which you quote. In its decision of the
case the Court uses the following language:

“Tt remains but to apply these doctrines to the case.  We have found
that one meaning of the word ‘owner’ is the lessee or tenant of land.
The word ‘holder’ gometimes means the same thing, or as used here,
the person in possession, actual or construetive, of real estate, which in
the abgsence of a showing to the contrary a tenant is always presumed
to be. There is nothing in the Act to indieate that the Legislature did
not intend to use ‘owner’ in this broad sense instead of the narrow one
of him who has title in fee. As giving the statute the broader con-
struction will exempt persons from the penalties denounced by the
Act, the rules above stated require us to give it this construction.
The appellant contends that the tenant for a fixed term is only the
holder of property, and that the use of the term ‘owner and holder’
ghows that the Legislature meant more than that. But a tenant
is more than a holder; he is for many purposes an owner. So both
words fit him. To our minds the Legislature meant by the use of that
term just what it has said, that is, that for a person to be entitled to
the exemption, he mugt be both owner and holder. It was not sufti-
cient to be the owner of land which he had leaged to another or from
the possession of which he was excluded by the adverse holding of
another, nor wag the mere holding of land with color of title to be
suflicient.”

The Supreme Court in its deeigion holds, in effect, that an owner of
sheep in any county in this State and who is the lessee of lands situated
in this State is, for the purposes of the “pasture license” provided for in
the Act of 1895, Stats, 1895, p. 55, entitled to all the rights, privileges
and immunities accorded to an owner in fee of lands under said Act,
and as such lessee is exempt from the payment of the pasture license
therein provided for,

In view of this decision by the Court, it is clear that no recovery can
be had against sheep owners pagturing in your county who are lessees
of the statutory number of acres in proportion to the number of sheep
being pastured. Very truly,

James R, Junak, Attorney-General.
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STATE OF NEVADA,
OFFICE OF THE ATTORNEY-(RENERAL,
Carson Crty, May 5, 1897. g

Perer Breen, Esq., District Attorney, Evrcka, Nevada:

Dear Sir: Replying to your letter of 22d ultimo, relating to the
overpavment of money amounting to about 1,600 on account of yalary
to the Auditor of Eureka county during the past four years, and to
your question “ Who shall be sued for the above sum, the hondsmen or
the County Treasurer who overpaid the Auditor?” T submit the fol-
lowing:

The Auditor having drawn the warrants (which the Treasurer, so
long as there was money in the fund they were drawn on, was, under
the law, required to pay) and having received the money, is the person
to whom the county should look for repayment of the money so over-
paid and failing to repay the same upon demand therefor, having
received it in his official capacity, his bondsmen become liable.

The Treasurer, upon receipt of the Auditor’s warrant, the same being
regular on its face, and having money in the fund upon which it was
drawn, was under the law required to pay the same, and no blame
could be attached to him for so doing unless it could be shown that he
was informed or was aware of the fact that the party in whose favor
the warrant was drawn had no legal claim against the county.

Under our statutes the Aunditor and County Commissioners, not the
County Treasurer, are the officers charged with duty of passing upon
the correctness of claims against the counties in which they are acting.

I am of the opinion, therefore, that the Auditor and his bondsmen
are the persons to be sued for the recovery of any money overpaid to
that officer on account of salary. Very respectinlly,

Janmes R. Jupoe, Attorney-General,

S1TATE OF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL, »
Carson Crry, May 20, 1897. \

Grorae S, GREEN, Esq., District Attornew, Hawthorne, Nevada:

Dear Si: I am in receipt of your letter of the 18th inst., in which
you ask: (1) “ Whether or not oral notice of appeal given in open
Court and entered upon the minutes thereof is suflicient to give validity
and effect to a bail bond upon appeal 7 and (2) “as regards the case
of the State vs. Chiatovich and Ingalls, let e know what virtue you
think the point has and what further disposition of the cas vou would
advize,”

Presumably your first question relates to th
Charles .‘vllll']'in\'. in which the defendant was wicted of the erime of
“selling whisky to an Indian” and judgmient of imprisonment in the
State Prison for the term of two years pronounced against him, and
wherein, after judgment Liad been pronounced, defendant, by his attor
ney, announced orally in open Court his intention of appealing from
said judgment and requested that the Court make an order admitting
the defendant to bail pending said appeal.  Whe reupon the Court made
an order admitting defendant to bail in the sum of three thousand
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dollars pending said appeal and further directed that upon the execu-
tion and approval of said bond the defendant be releaged from eustody.,

Sections 4354 and 4355, General Statutes of Nevada, relating to
notice of appeal in eriminal cases, provide ag follows: “Section 4354,
An appeal must be taken by the service of a notice in writing on the
Clerk of the Court in which the action was tried, stating that the appel-
lant appeals from the judgment,” and “Scction 4355, 1t the appeal be
taken by the defendant, a similar notice must he served upon the Dis-
trict Attorney.”

Taking the scetions of the statute above quoted relating to appeals
ag our guide, it is very clear that the aoral notice of appeal given in open
Court by the attorney for Murphy is not the notice contemplated or
required under the Criminal Practice Act of this State, and a bond,
though regular in form, releasing the defendant from custody pending
an appeal, under such a notice, will not give a cause of action against
the sureties thercon, when the defendant takes no further steps within
the statutory period to prosecute his appeal. In other words theve is
no appeal to warrant the exceution or approval of a bail bond. See-
tion 4350, General Statutes of Nevada, relating to bail pending appeal
provides when the same may be given:

“After conviction of an offense not punishable with death, a defend-
ant who has appealed may be admitted to bail: First, as a matter of
right where the appeal 1s from a judgment imposing a fine only.
Second, as a matter of digeretion in all other cases.”

The language of the seetion above quoted, providing for bail after
conviction, designates the time when a party may be admitted to bail as
being after an appeal has been taken, and not otherwise.

The Supreme Court in passing upon this question uses the following
language: “The Court had no right, no authority and no power to
order a stay of exceution of the judgment of imprisonment for any
length of time; nor had it any authority to release the defendant from
custody under bail until he had appealed. An appeal is taken by the
service of the notice required in Section 4354, above cited.”

In answer to your second question, T may say in addition to the fore-
going the bond in =uit in the case of the State vs. Chiatovich and Ingalls
having been executed and intended as a bail bond upon appeal, when
no appeal was pending, there was no foundation for its execation, and,
in my judgment, no recovery can be had thercon. I therefore advise
that no further steps be taken against the sureties in said bond. Very
respectiully,

James R. Jupee, Attorney-General.

STATE OF NEVADA,
OFFICcE OF THE ATTORNEY-GGENERAL, »
Carson Crry, June 18, 1897,

J. L. Bx TLER, 1.‘\*1., District .l”‘l/‘:u"/. lfr/uwu’, Nevada:

Dear Sik: 1 am in receipt of your letter of the Tth inst., in which
you ask my opinion upon the question:

1. “The Sheriff sent to a man deputized by him regiding about
ninety miles from this place to subpena a grand and trial jury; has
he, the Sheriff, a right to colleet full mileage on the intervening distance
of ninety miles which were not actually traveled ?”
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By Act of the Legislature, approved March 11, 1895, Stats. 1895, p.
41, it is provided that “on and after the first day in January, 1897, the
Sheriff of Nye county shall receive such fees as are allowed under the
provisions of  An Act to regulate fees and compensation for oflicial and
other gervices in the State of Nevada,’ approved March 6, 1875, Stats,
1875, p. 147, section one of which Act provides that “the fees allowed
to Sheriffs in the various counties of this State shall be as follows:

% % % ¢ Ror gerving subpena for each witness summoned, fifty cents,

“ Ror traveling, per mile, in serving such subpena or venire, in going
only, fifty cents for the first ten miles, and for each and every addi-
tional mile, forty centg; but when two or more witnesses live in the
same direction, traveling fees shall be charged only for the most dis-
tant.”

It is evident from the language of the statute above quoted that the
Sheriff, in charging mileage in summoning jurors, is limited to the
number of miles which he is required to travel in going, and where, as
in the case stated, he has a deputy residing at a distance from the
county seat (in the direction where the jurors named in the venire
reside), to whom he forwards the venire, and the same is served by the
deputy, the Sheriff is not entitled to milecage for the intervening
distance between the county seat and the place where the deputy
resides, neither the Sheriff nor his deputy having actually traveled any
portion of this intervening distance in the performance of their
official duties.

2. “Where a Sheriff goes in one course or direction and subpenas
both trial and grand jurors at the same time, has he, the Sheriff, a
right to mileage on both cases?”

In reply to this last question I will state that my opinion the Sheriff
is entitled to mileage for each service in the same manner as though
he had made two separate and distinet trips, one for the purpose of
summoning grand jurors, the other for the purpose of summoning
trial jurors. Very truly yours,

James R. Jupe, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL,
Carson Crry, June 24, 1897. S

Hon. C. A. L.\(;H.\\'Ii, State Controller:

Dear Sir: 1 am in receipt of your letter of the 22d instant contain-
ing the inquiry: Am [ authorized by the decision of the Supreme Court,
in the case of Keith vs. Westerfield, State Treasurer, for salary in the
Orphans’ Home, to draw warrants on the General Fund for the “educa-
tion of the deaf, dumb and the blind, and their transportation to and
from the Institution;” also, does it include transportation for the State
Superintendent of Public Instruction, when traveling with them?

Section 38 of the General Appropriation Act for the support of the
civil government of the State of Nevada for the fiscal years 1897 and
1898, Stats, 1897, p. 82, reads as follows: “ For the education of the
deaf, dumb and the blind, and their transportation to and from the
[nstitution, to be expended under the direction of the State Board of
Kducation, four thousand dollars ($4,000), payable out of the General
School Fund.”
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In the case of Keith vs. Westerfield, State Treasurer, decided by the
Supreme Court at the present term, the question before the Court was
identical with the one here, in so far as it relates to the payment of any
money out of the General School Fund, except for educational purposes
as provided by Article X1, Constitution of Nevada. The Court in decid-
ing the case, after citing with approval the cases of Nevada vs. Rhodes,
1 Nev, 312, and State ve. Dovey, 19 Nev. 396, uges the following lan-
guage:

“We are of opinion, upon reason and the aboveau thorities, that the
appropriation made by the Legislature for the payment of the salaries
of teachers at the State Orphans’ Home out of the General School
Fund is unconstitutional, null and void, and it follows that the warrant
in question, in so far as it is made payable out of said fund, by the
terms thereof is null and void. But it does not follow that said appro-
priation or said warrant, or either of them, is otherwise null and void.
We hold that the Legislature has made a valid appropriation for the
payment of the salary in question, and that the same is payable out of
the General Fund in the State Treasury the same as the salary of the
Governor and most of the other State officers, and the same as other
appropriations in which no specific fund is named. Section 19, of
Article IV, of the Constitution provides: ‘No money shall be drawn
from the treasury but in consequence of appropriations made by law.
Tt will be observed that it iz not required that the fund out of which
the appropriations are made shall be named in the appropriation Act.
Usunally, if not always, other Acts or the Constitution show what fund
the money appropriated shall be drawn from.

“Section 1 of said Act of 1897 appropriated various sums for different
purposes. It reads: ‘The following sums of money are hereby appro-
priated for the purposes hereinafter named, and for the support of the
government of the State of Nevada, for the fiseal years 1897 and 1898,
and then follows: ¢For the salary of the Governor eight thousand
dollars.’ * * %

“‘Section 34. For salary of one teacher and one assistant teacher at
the State Orphans’ Home, twenty-four hundred dollars ($2,400), paya-
ble out of the General School Fund.’

“ The last clause of this section is null and void for the reasons here-
inbefore given, but it does not invalidate said Section 1 nor the balance
of said section.

“It scems to us that it cannot be reasonably inferred that the appro-
priation of said salaries and the designation of the fund out of which
the same should be paid, are so dependent on each other that the
Legislature would not have made the appropriation without making the
salary payable out of said fund. The main object of the Legislature
was to provide for the payment of said salary, and for some reason they
thought it advisable to have the payvment made out of that fund. 1t is
evident to our minds that the Legislature would have as readily made
the appropriation out of the proper fund if it had oceurred to the mem-
bers that it could not properly be made out of the General School Fund.

“We therefore conclude that there is a valid appropriation made for
the payment of said salary, out of what is known as the Gieneral Fund,
in the State Treasury, and that it is the duty of the said Treasurer, the
respondent, to pay said salary and said warrant.”
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The Legislature having made the appropriation for the education of
the deaf, dumb and the blind and their transportation to and from
the Institution in the same general appropriation Aect and payable
out of the game General School Fund as the appropriation for pay-
ment of teachers’ salaries at the State Orphans’ Home, the reagoning
of the Court as to the constitutionality of that portion of the Act
providing for the payment of said salaries out of the General School
Fund, as well as the conclusion which it reached in deciding that said
salaries were payable out of the General Fund in the State Treasury,
i8 in my opinion conclusive authority to justify you to draw all
warrants for the payment of the expenses of the cducation of the deaf,
dumb and the blind and their transportation to and from the Institu-
tion out of the General Fund in the State Treasury,

There being no provision made for the payment of the transportation
of the Superintendent of Public Instruction when traveling with them
to and from the Institution, which under the law, he is, when in his
judgment their safe transportation requires it, anthorized to do, he is
in my judgment entitled to he repaid for the amount by him
expended for such transgportation out of the General Fund in the State
Treasury. Very respectfully,

James R. Jupae, Attorney-General.

STATE OF NEVADA, )
OFFICE OF THE AT'I‘(')I:.\'E\'-(H-Z.\‘HR.\L,g

Carson Crry, August 9, 1897,
Ho~. W. J. WEestErrFIELD, State Treasurer:

Dear Sir: 1 am in receipt of your letter dated August 7, 1897,
reading as follows:

“I desire to ask your legal opinion relative to the payment of war-
rants drawn in favor of Superintendent of Public Instruction H. C.
Cutting, on the General School Fund of this State, for his salary from
January 1st to August Ist, this year, including amount passed upon by
the Supreme Court in the case of Cutting ve. Westerfield,  On the 10th
day of July, 1897, all moneys in said fund was apportioned among the
several counties of this State and warrants drawn by the State Con-
troller in favor of the County Treasurers covering said amounts so
apportioned.  In view of the fact that no moneys have come into said
fund since said apportionment among the several counties was made,
I'XW‘]-I that received from interest on honds, the sale of lands and the
interest on deferred payments on land contracts, shall T pay warrants
for said Superintendent of Public Instruction’s salary out of said fund
under present conditions?”

Since 1883 the salary of the Superintendent of Pablic Instrnetion
has, in accordance with legislative enactment, heen paid out of the
General School Fund.

The reports of the State Controller and State Treasurer show that of
the moneys paid into the General School Fund in the State Treasury
annually more than ten thousand dollars of the amount is derived
from taxation.

The salary of the Snperintendent of Publie Instruction is and has
heen since January 1, 1895, one thousand dollars per anntn,

In the cage of the State, ex rel. Cutting, vs. W. J. Westerfield, as

‘\
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State Treasurer, recently decided by the Supreme Conrt, the question
before the Court being the constitutionality of 8o mueh of the General
Appropriation Act of 1897, Stats, 1897, p. 82, as provides for the pay-
ment of the galary of the Superintendent of Pablie Instruction out of
the General School Fund, the decision of the Court was in favor of the
constitutionality of the Aect, holding that the salary of the relator,
Cutting, as head of the educational department of thix State, was
properly payable out of the General =chool Fund, and ordered that
the writ therein prayed for, divecting the Treasurer to pay the warrants
drawn by the Controller in favor of Cutting’s January (1897) salary
ag Superintendent of Public Instruetion, issue ns prayed for,

The amount of money paid into the General Bchool Fund annually,
derived from taxation, is greatly in excess of the amount appropriated
and payable out of said fund for the salary of said Superintendent of
Public Instruction, and whether said salary shall be paid out of moneys
in said fund, the same having been interest on money derived from the
sales of lands granted to the State by Congress, or whether it shall be
paid only from the particular money coming into said fund derived
from taxation, cannot be a question in this case. If any authority of
law existed for keeping the identical moneys paid into this fund from
the various sources distinet and separate until paid out as directed by
law, then it might be said, with some show of reason, that no matter how
much money may be in the General =chool Fund, no part of it not
derived from taxationshall be paid out a= the salary of the Superintend-
ent of Public Instruction.

This is not and was not intended to be the congtruction placed upon
the law, for the reason that money paid into a fund, no matter from
how many sources, loses its identity a= soon as it reaches the fund for
which it was intended, and thereafter is known, considered and treated
only as a part and parcel of the fund, subject to all uses for which the
fund was created.

I am therefore of the opinion that vou <hould pay warrants for the
salary of the Superintendent of Public Instruetion out of any moneys
in the General School Fund, such, I believe, heing the meaning and
intention of the law and as interpreted by the Supreme Court in the
case of the State, ex rel. Cutting, vs. Westerfield, State Treasurer.
Very respectfully,

> Jayes R. Jupge, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL, ,
Carsox Crry, August 14, 1897, \

A. B. TreECE, Ksq., District Attorney, ETy, Nevada:

DeAr Sir: Your letter of the 28th ultimo is before me,in which you
ask my opinion “ with reference to =ection 116, p. 174, Stats. 1891,
License, as to whether or not an express company doing a general car-
rying business for profit, but not transmitting gold dast, gold or silver
coin, or hullion, is lable to a license,  Section 118 of same Act reads:
“Common carriers as defined in Section 116 of this Act shall be liable
to an annual license of §150, payable quarterly.”

Section 116 of the Act to which you refer provides: “Licenses shall
be obtained by any person or persons, private associations or corpora-
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tions, doing busginess in this State, and engaged in trangmitting gold
dust, gold or silver coin or bullion from any place in this State to any
place without this State, or from one place to another place within this
State, for profit, and the game shall be taken to be a common earrier
within the meaning of this Act.”

That portion of Section 118 of thig Act to which your inquiry refers
reads as follows: “Common carriers as defined in Seetion 116 of this
Act ghall be liable to an annual license of $150, payable quarterly.”

It is clear from the language of the two sections above quoted that it
wag the intention of the Legislature in framing the Revenue Aect to
include under the degignation “common carriers,” subject to the annual
license imposed upon common carriers by said Act, only such persons,
associations or corporations as should engage “in transmnitting gold
dust, gold or silver coin or bullion from any place within this State to
any place without this State, or from one place to another place within
thig State for profit.”

I am therefore of the opinion that unless an express company be
engaged in the business above quoted, it is not a common earrier within
the meaning of Section 116 of the Revenue Act of 1891, and that it is
not subject to the license required to be paid by common carriers under
Section 118 of said Act.  Very respectiully,

James R. Jupag, Attorney-General.

StATE OF NEVADA,
OFFICE OF THE ATTORNEY-(iENERAL, »
Carson Crry, September 17, 1897,

James L. BurLer, Esq., District Attorney, Nye County, Nevada:

Dear Sir: I am in receipt of your letter of the 17th instant
relating to the increased tax levy for the year commencing January 1,
1897, of two cents for each one hundred dollars of taxable property in
the State for University purposes, under the Act of the Legislature
approved March 23, 1897, and the tax levy of thirty cents on each one
hundred dollars of taxable property in Nye county, to be applied to
the bonded indebtedness of Nye county, under the Act of the Legis-
lature approved March 16, 1897, the Acts of the Legislature having
heen approved after the date fixed by law for the levy of State and
county taxes by the Board of County Commissioners of Nye county.

The two-cent levy for University purposes being a State tax imme-
diately upon the approval of the Act of the Legislature authorizing it,
it became a lien upon the taxable property in the State for the fiscal
year commencing January 1, 1897, without action by the Board of
County Commissioners,

The Supreme Court discussed this question in its opinion rendered in
the case of State vs. Manhattan 8. M. Co., 4 Nev. 318, in which
it says: “In the first place as it regards State taxes, it appears to us
that the levy of them by the County Commissioners is a perfectly idle
ceremony. It is true the Legislature requires it to be done, but aflixes
no penalty to a failure to perform the duty. The levy is made by the
Legislature and what good can it do for the County Commissioners to
remake the levy, or what harm would it do to omit to make it, we are
at a loss to understand. The Constitution has required the Legislature
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to provide for a uniform rate of taxation throughout the State. When
the Legislature has done its duty we feel very certain that the tax
could not be defeated either in any particular county or throughout the
State by the delinquency of any Board of County Commissioners.”

Taking the foregoing language of the Supreme Court as the con-
trolling guide, I am of the opinion that the tax provided by the Aet of
the Legislature approved March 23, 1897, became a lien upon the taxa-
ble property of the State for the amount thereof for the year 1897, and
it is the duty of the Board of Commissioners to see that the same is
properly spread upon the tax roll for the year 1897, and collected at
the same time and in the same manner as the taxes levied by order of
the Board for the fiscal year of 1897, prior to the approval of said Acts
of the Legislature.

With regard to the thirty cents authorized by the Act of the Legis-
lature, approved March 16, 1897, I think the case is different. There
the duty of making the levy, being for county purposes solely, devolved
upon the Board of Commissioners. At the time the Act authorizing
this levy was approved, the Board of County Commissioners had, as
required by law, already made the levy for county purposes for the
“fiseal year 1847, and the Act in question containing no directions and
conferring no authority upon them to meet specially and increase the
levy already made by them for 1897, I am of the opinion that any
action by the Board looking to the levy or collection of this thirty-cent
tax for the year 1897 would be illegal and void. Very truly,

Jamres R. Jupce, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE A’l"l‘()l:NEY-('rli.\'l",RAL,(
Carsox Crry, February 27, 1897.

Hon. C. A. LAGravE, State Controller:

Dear Sir:  Replying to that portion of vour inquiry, letter of the
16th instant, relating to claim of Eugene Howell, T beg leave to say:

The elaim in question is for serviees by Mr. Howell, Secretary of
State, as ex oflicio Clerk of the Supreme Court, under the provisions of
Section 2560, General Statutes of Nevada, which provides for the pay-
ment of a compensation of six hundred dollars per year to the Clerk of
the Supreme Court as Reporter of the Supreme Court Decisions.

In 1891, Stats, 1891, p. 104, the Legislature, by enactment relating to
the salary of State officials to be in foree and effeet from and after the
first Monday in January, A, D. 1395, fixed the salary of Secretary of
Secretary of State at twenty-four hundred dollars per annum. By an
Act of the Legislature approved February 20, 1893, and which was to
take effect and be in force on and after the first Monday in January,
1895, Stats. 1893, p. 52, it is provided that “ The Secretary of State shall
he ex officio Clerk of the Supreme Court and ex officio State Librarian.”

This last Act makes no provision for any other or different salary to
be paid to the Seeretary of State on account of, or for the performance
of, the ex officio duties imposed upon that officer than the salary fixed
by the statute of 1891 hefore noted.

The claim in question, for $1,200, is for services the performance of
which were by law imposed upon the Clerk of the Supreme Court.
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This law was in force at the time the Acts hereinbefore cited, relating
to the salary and ex officio duties of the Secretary of State, were
approved as well as when they went into effect. 1f the Legislature
intended, at the time these measures were under consideration, that
the Secretary of State should receive additional compensation for the
performance of these ex officio duties, it would have made provision
therefor either by special enactment at that time or in the General
Appropriation Act passed after Mr. Howell had entered upon the per-
formance of the duties of the office of Secretary of State. The Legisla-
ture having failed to provide additional compensation for the ex officio
services required to be performed by the Secretary of State on and after
the first Monday in January, 1895, the conelusion naturally follows
that the salary of $2,400 per annum fixed by the Legislature in 1891
as salary of that officer after January 1, 1895, was intended to be in
full compensation for all services and ex officio services to be performed
by him.

I am of the opinion therefore that the Act providing for payment of
the claim of Mr. Howell is in plain violation of Section 9, Article XV,
Constitution of the State of Nevada, which prohibits the Legislature
from making any provision of law “changing the salary or compensa-
tion of any officer (whose salary or compensation is fixed in the Con-
stitution, and of whom the Secretary of State is one) during the time
for which he may have been elected.”

For the foregoing reasons | advise that you refuse, as Controller, to
draw your warrant upon the State Treasurer in favor of Mr, Howell for
amount of said claim, unless required so to do by a Court of compe-
tent jurisdiction. Very truly,

James R, Jubae, Attorney-General,

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-(iENERAL,
CarsoN Crry, March 9, 1897, S

Hon. Grorar Krnsr, Senate Chamber:

DeaAr SBig: | have made a hurried examination of Ascembly Bill
No. 116 amending certain sections of “An Aet to regulate prl(»cm'(l-
ings in criminal cases in the Courts of Justice in the Territory of
Nevada,” approved November 26, 1861, :

My judgment is that the amendments giving the District Court of
the county in which the State Pricon is sitnated jurisdiction over the
defendant, although the erimie of which defendant was convicted was
committed in an entirely different county and the trial and convietion
had therein, is clearly unconstitutional, and especially does this apply
to so much of Section 461 as gives the District Judge of the county in
which the State Prigson is situated power to issue warrants directing the
execution of the judgment.,

A further objection to the bill is the costs incident to the provision
relating to inquisitions for the purpose of determining the sanity or
insanity of the defendant.  The inquisition is to be held in the county
in which the State Prison is situated (Ormshy), while the defendant
may have been convicted in Lineoln county, and the material wit-
nesses as to the sanity or insanity of defendant residents of that county,
yet their attendance at the inquigition can be enforced at the expense
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of the State, since only costs of transportation of defendant is pro-
vided for and paid by the county.  From the examination I have heen
able to make 1 can see no advantage to be obtained over the law now
in force if the proposed amendments are enacted into a law. Very
truly.

James R, Jupak, Attorney-General,

STATE OF NEVADA,
OFFICE 01 THE ATTORNEY-(GiENERAL, >
Carson Crry, September 30, 1897,

Groree 8. GreeN, 1sq., District Attorney, Hawthorne, Nevada:

Drar Sir: Your letter of the 218t instant received, which reads as
follows:

“On the 20th of September, 1597, the Board of County Commission-
ers met in Hawthorne and created a new school distriet at Silver
Star, Esmeralda county, Nevada. Section 2 of Article V of the School
Law says ‘that when a new school district is organize d, school shall be
commenced within 120 days from the action of the Board of County
Commissioners creating such new school distriet, and if school shail
not be commenced within 120 days in said district, then such action
shall become void and no district shall exist.! Section 2 of Article I11
gays in substance school money shall be apportioned in obedience to
the next preceding school census return. Section 4 of Article VI and
Section 1 of Article VII says that the census shall be taken between
the 1st and 31st days of May, inclusive. No census was taken in
Silver Star, as no district had Deen ereated on the 1st of May.

“1 find no authority for the Superintendent to order a census, except

provided in the fifth suhdivision of the last named section, viz,
‘when he has reason to believe that a correct report has not been
returned.” Now, I am of the opinion that no census can be taken until
May, 1898, and that Silver Star District can receive no school money
until the September apportionment in 1898, and that the action of the
Board of County Commissioners in creating such district will in the
meantime become void.”

While you do not <o state in terms, I shall assume that Silver Star
School Distriet was created by the division of an old school district
formerly created in the county, and the fact that no census of the school
children residing within the new district was taken in May, 1897, can-
not in my judgment defeat the purpose of the law,

Section 5, Article IV, p. 12, School Law of Nevada, 1897, as compiled
by the Superintendent of Public Instruction, reads as follows: “ No
school distriet, except when newly organized, shall be entitled to receive
any portion of the public school moneys in which there shall not have
been taught a publie school at least three months within the year end-
ing the last day of August previous; and no public school shall receive
any moneys, benefits or immunities under the provisions of this Act,
unless such school shall have been instructed by a teacher or teachers
duly examined, approved and employed by legal authority, as herein
provided.  When a new distriet is formed by the division of an old one,
it shall be entitled to a just share of the school moneys to the credit of
the old district after the payment of all outstanding debts at the time
when a new school wag actually commenced in such new district, and
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the County Buperintendent shall divide and apportion such remaining
money according to the number of census children resident in such dis-
triet, for which purpose he may order a census to be taken, the expense
of which ghall be met as provided in Section 52.”

In my judgment the Legislature in the sections of the School Laws
above quoted has made ample provision for the maintenance of public
schools in districts created under the conditions stated in your letter,
and, in order that the aetion of the Board in ereating the new district
may be carried into effect as contemplated by the law, you should at
once have the census of the school children residing in the new and
remaining portion of the old district taken, and when the number is
ascertained apportion the money to the credit of the old district in the
Sehool Fund hetween the old and new distriets, in proportion to the
number of school children residents of each distriet, and thereby make
provision for the maintenance and support of the school in the new dis-
trict within said period of 120 days from the creation of said district.
Very truly yours,

James R. Jupce, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL, ,
Carsox Crry, November 8, 1897,

Hon. H, C. CurTiNG, Superintendent of Public Instruction:

DEAr Str:  Your letter of the 2d instant is before me, in which you
request my opinion upon the questions following:

1. “Can the Trustees of a School District transfer the funds a child
draws in their district to another district where a child attends school?

9. “If a child attends school in a district other than the district
in which her parents reside and in which she draws school money, can
the Trustees of the district where she attends school require her to pay
tuition?

3. “If she does not pay tuition or have the money transferred, can
she be barred from attending school in the non-resident district when
she does not draw school money ?”

The legislation bearing upon the foregoing guestions is contained in
Seetion 30 of the Act of the Legislature entitled € An Act to provide for
the maintenance and supervision of public -chools,” approved March
20, 1865, Stats. 1865, p. 413, as amended Stats. 1891, p. 97, and reads
as follows:

“The School Trustees shall also have power:

“Second. To make arrangements with the Trustees of any adjoin-
ing district for the attendance of such children in either district as may
be best accommodated therein, and to transfer the moneys due by
apportionment to such children to the district in which they may
attend school. The School Trustees of any district shall transfer to an
adjoining district any child, together with the moneys due by appor-
tionment to such child, whenever the parent or guardian shall present
a written permit from the Board of School Trustees of the adjoining
district. The provisions of this Act shall only apply to counties poll-
ing not less than twenty-five hundred votes at the last preceding
general election.”

It will be observed that the Act last above quoted, giving a child the
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right to attend school in a district adjoining the one in which it resides,
together with the right to have the moneys due by apportionment to
such child transferred to the district in which the child attends #chool,
is restricted in its application to counties “ polling not less than twenty-
five hundred votes” at the general election next preceding the time at
which the transfer on behalf of such child is requested, and nu to this
class of counties I answer your questions:

1. Yes, when written rvequest is made by the guardian or parent of
such child, accompanied by a written permit from the Board of School
Trustees of the adjoining district,

2. No, since by complying with the provisions of the Act they can
compel the Trustees of the district in which the child resides to trans-
fer the money due by apportionment to the child to the adjoining
district.

3. There is no authority for a child to attend school in an adjoining
digtrict without first obtaining permission from the Board of School
Trustees of such district, and, being in attendance under such permis-
sion, the Trustees can compel the transier of the portion of the school
moneys due such child in the district where the child resides to the
adjoining district. Very truly,

James R, Juncr, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL,
Carson Crry, January 5, 1898. S

F. R. McNayeg, Esq., District Attorney, De Lamar, Nevada:

Dear Sir: I am in receipt of your letter of recent date in which
you say: “We are having some difficulty in Lincoln county, and
especially in DeLamar, in regard to gaming licenses. It is contended
by some that the dealing of round-table stud-horse poker, where each
party deals and the sole percentage is the sale of drinks, cards and
cigars, does not come under the Act of 1895, p. 12. Others, who have
heen taking out license previous to this time, refuse to take out the
same unless those who are dealing round-table, stud and draw poker
for percentage such, as cards, drinks, ete., are compelled to take out
license also.”

Section 1257, General Statutes of Nevada, designates all games sub-
ject to gaming license and reads as follows: “ Each and every person
who shall deal, play, carry on, or cause to be opened, or who shall con-
duect either as owner or employee, whether for hire or not, except under
a license as hereinafter provided, any game of faro, monte, roulette,
lansquenet, rouge-et-noir, rondo, keno, fantan, twenty-one, red-white-
and-blue, red-and-black, or diana, percentage or stud-horse poker, or
any banking or percentage game played with cards or dice, or any
device, whether the same be played for money, checks or credit, or any
valuable thing or representative of value, shall be guilty of a misde-
meanor, and on conviction thereof shall be punished by a fine of not
less than one thousand nor more than three thousand dollars, or by
imprisonment in the county jail not less than three months nor more
than one year, or by both such fine and imprisonment.”

As I understand your letter, the refusal of certain persons engaged
in conducting and carrying on percentage or stud-horse poker games in
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your county to pay the gaming license required by Section 1260, Gen-
eral Statutes of Nevada, is based solely on the ground that the only
percentage they derive from the conduct of the games is in the sale or
furnishing of drinks, cigars and cards to the persons playing or taking
part in the games.

This being the case, it is, in my judgment, clearly within the lan-
guage and provision of the statute above quoted requiring the payment
of the license when the game is played for “ money, checks or credit, or
other valuable thing or representative of value,” and the person or
persons conducting or carrying on such game without having first pro-
cured the license required under the Aet approved January 22, 1885,
Stats, 1885, p. 12, should be prosecuted as in said Act directed. Very
respectfully,

James R. Jupee, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-(FENERAL,
Carson Crry, January 29, 1898, S

Hox. A. C. Prarr, Surveyor-General and ex officio Register of State Land
Office:

Dear Sir: I am in receipt of your letter of the 25th instant, reading
as follows: “A, who is a married woman residing in Nevada, enters
into a contract with the State of Nevada for the purchase of 160 acres
of land. Thereafter, and before receiving a patent, she conveys all her

right, title and interest in said land, as described in said contract, to B.
The hushand of A does not join in the execution of said deed. Has B
a good and suflicient conveyance of the rights possessed by A in the
contract in question? If not, whom shall I recognize as the lawful
owner of said contract?”

The right of a married woman to acquire, own, hold and deal in all
kinds and character of property, including real estate, is recognized and
amply provided for by the statutes of this State.

Section 499, General Statutes of Nevada, provides:

“All property of the wife owned by her before marriage, and that
acquired by her afterwards by gift, bequest, devise or descent, with the
rents, issues and profits thereof, is her separate property.”

3y Section H07 it is provided: “The wife may without the consent
of her husband convey, charge, incumber or otherwise in any manner
dispose of her separate property.”

The sections of the statute above quoted give to a married woman the
absolute control of her separate property, as well as the right to acquire,
hold and dispose of real property situated in this State, whether the
title to such property be acquired by her from an individual or from
the State.

I am of the opinion, therefore, that if the conveyance of A to B be in
due and proper form, that B has by the delivery of such conveyance
acquired all the right, title and interest of A under her contract with
the State, and you should hold B as the lawiul owner of whatever rights
A acquired ander her contract.  Very truly,

James R, Jupae, Attorney-General,

;')H
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STATE oF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL,
sarson  Crry, February 4, 189K, \

James L. Burner, Bsq., District Attorney, Belmont, Nevada:

DeAr Skt Your favor of the 31st ultimo just received, in which you
say that no meeting of the Board of County Commissioners of Nye
county was held on the first Monday in January, 1898, the regular
quarterly meeting day designated by statute, on aceount of the sick-
ness of two of the members of the Board.

It is provided by Scetion 1941, General Statutes of Nevada: “The
meetings of the Board of County Commisgioners shall be held at the
county seats of their respective counties on the first Mondays of Janu-
ary, April, July and October of each year, and shall continue from
time to time until all the business before them is disposed of.”

No meeting of the Board having been held upon the regularly
appointed day in January, any meeting held during the present
quarter will be a special meeting, and must be ordered as directed in
Section 1873, General Statutes of Nevada.

The order for the meeting must be entered on the records of the
Board, and should specify all business of the county required to be
transacted at such meeting. The statute provides that the order for
this meeting may be given by any member of the Board, and requires
that the Clerk “shall give notice of such special meeting and the time
thereof to any member of the Board not joining in the order.”

Such called or special meeting may he continued from time to time

. until all business of the Board is disposed of, in like manner as though
it were a regular meeting. Very truly,
JaumEs R. Junce, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-(GENERAL,
CagrsoN Crry, February 8, 1898, \

Hox. ReiNnoLD SADLER, Licutenant and Acting Governor:

DEar Sir: I am in receipt of your official inquiry: “Am I author-
ized under the law to grant a rehearing in the matter of the recent trial
of certain commissioned and non-commissioned officers of Battery A,
First Regiment, N. N. (i., had before a court-martial in Virginia,
Nevada, upon charges preferred by F. C. Lord, Colonel commanding
gaid regiment, of which said charges they were found guilty by the
court-martial and sentenced——the said commissioned officer to be dis-
missed from the military service of the State of Nevada, and said non-
commissioned officers to pay certain fines and be publiely reprimanded
by the Commander-in-Chief—which proceedings and sentences of the
court-martial were reviewed and approved by me as Commander-in-
Chief, on December 27, 1897, and said sentences were thereafter, on
December 31, 1897, earried into effect by General Orders No. 10, issued
under my direction by the Adjutant-General.”

An examination of the authorities bearing upon this question leads
me to the conclugion that, having reviewed the action and approved
the sentences of the court-martial and directed that the said sentences
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be carried into effect, the judgments of the court-martial in those pro-
ceedings have become final and have passed beyond your control to
either review or revise.

Discussing the conclusive effect of an excented sentenee of n court-
martial, Lieutenant-Colonel Winthrop, in hiz work on Military Law,
Vol. I, p. 658, uses the following language:

“Tt is a further general prineiple that a sentence once duly approved
or confirmed, and carried into exeeution, is beyond the reach, i. ¢, no
longer subject to the action of the reviewing officer in the exercise of
his authority under the Articles of War. In the first place a sentence
thus duly exeeuted is wholly beyond the control of the revisory funec-
tion- —is no longer subject to review by the commander who has
approved, or the President who has confirmed it. * * * "Thus, as
to a sentence of court-martial, when duly and fully executed, the
reviewing oflicer is functus officio, his authority is exhausted.”

The case of Lieutenant Devlin, found in Vol. VI, p. 369, Opinions of
Attorneys-General, is on all fours with the case under consideration.
In his opinion rendered in that case Mr. Attorney-General Cushing
says: “Thig, then, is the question:  Whether the proceedings of that
court-martial can lawfully, at this time, be reopened, reviewed and set
aside for any of the causes alleged. This question has been repeatedly
considered by my predecessors and decided by them. Mr. Attorney-
General Legare holds that a gentence once confirmed hy competent
authority cannot be reopened. ‘It is a vain conceit,” he says, ¢ that
because the proceedings (of a court-martial) are irregular, and fatally
irregular, if the exception be taken at the proper time, therefore, the
judgment once suffered {o be entered up is void.””

In another ease, where the proceedings of the Court were confessedly
irregular, and the gentence was not accounted a just one, Mr, Attorney-
General Nelson says: “1 know of no revisory power by which that
sentence can be now regeinded, annulled or modified. It has been passed
upon by the competent authority, from whose decision the law has pro-
vided no appeal. Tt must, therefore, forever stand as the judgment of
the Court, * * * No case has been brought to my notice in which
an officer, once dismissed, has ever heen restored to the service otherwise
than by nomination of the Chief Magistrate and confirmation by the
Senate; * # % and if such a case has occurred, I should not hesi-
tate to deelare it to be in direet repugnance to the C'onstitution and
laws, It is impossible, it seems to me, to deny the soundness of these
conclusions of my pl'c'dl'l'«‘r\'ul'i I refer to them as ]:"n'\"'ll"ll'.\, and !IH‘_\'
have the approbation of my judgment.  The decision of the President of
the United States, in eases of this sort,is that of the ultimate judge pro-
vided by the Constitntion and laws,  Like that of any other court of
last resort in law, it is final as to the subject matter,”

While the jll'l;:ll!t‘hls above discussed relate to the [:!"»t'l'l‘(lillp* of
of courts-martial of persons belonging to the United States Arvmy,
still they apply to, and are conclusive of the judgments of courts-
martinl appointed under the laws of this State.  Section 670, General
Statutes of  Nevada, reads as follows:  “Courts-martial  appointed
under the provisions of this Act shall he organized in like manner and
be subjeet to the rules and regulations governing courts-martial in
the United States Army.”
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In reply, therefore, to your inquiry I feel constrained to say that, in
my opinion, you have no rightiul cause or authority at this time to
grant a rehearing or review of the judgment of said court-martial.
Very respectfully,

James R. Jupak, Attorney-Gieneral,

STATE 0F NEVADA,
OFFICE OF THE ATTORNEY-(iENERAL,
JARsoN Crry, February 28, 1898,

HoxorapLe BoArD oF Dirkcrors or State Orveians’ Home, Carson City:

GeNTLEMEN:  Your communication of the 23d instant is before me,
requesting my opinion as to your legal duty relating to one Harry
Keating, now an inmate of the State Orphang’ Home, which communi-
cation reads as follows;

“In May, 1897, Harry Keating, a boy so badly erippled from birth
that he cannot stand alone, and mentally weak, was admitted to the
Orphans’ Home from Esmeralda county. e has been maintained by
private parties at an expense of $30 per month, paid out of the appro-
priation for the maintenance of the Home. He is now over 18 years of
age, and thus beyond the age of majority for inmates of the Home.
He is wholly unable to care for himself, being both a physical and
mental cripple.”

Under the provisions of Section 9 of the Act of the Legislature
entitled “An Act for the government of the State Orphans’ Home,”
approved March 1, 1873, and as amended February 23, 1893, Stats.
1893, p. 36, “the age of majority of all orphans that are or may he
wards of the State shall be 18 years.” So that on attaining the age of
18 years, he ceased to be a ward of the State and is no longer entitled,
under the law, to remain an inmate or to be supported or maintained
in the State Orphans’ Home.

The boy was, it appears, admitted to the Home from Esmeralda
county in 1887, and under the law is presumed to have been at date
of hiz admission a resilent of said county, and having since his admis-
gion in 1887 been kept at public expense he is now entitled to elaim
Esmeralda county as his place of residence.

While there is not, so far ag I have been able to ascertain, any pro-
vision in the law authorizing or requiring the Board of Directors of the
State Orphang’” Home to make provision for the transportation of
inmates of the Orphansg’ Home to the county from whenee the person
came, still; on account of the unfortunate condition of the boy IHarry
Keating, both mentally and physically, I am of opinion that the Board
should make provision for his transportation back to Ksmeralda
county, where he should he delivered to the proper ofticers of that
county, to be cared for as the law directs in such cases. Very respeet-
fully.

Jaymes R. Jupar, Attorney-General.
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STATE OF NEVADA,
OFFICE OF THE ATTORNEY-( ENERAL,
Carson Crry, May 6, 1898,

S, C. Naaer, Esq., District Attorney, Genoa, Nevada:

DeAR S1r: T am in receipt of your letter of the 2d instant, request-
ing my opinion as to the right of the Board of County Commissioners
of Douglas county to deduct from your salary of nine hundred dollars
per annum as Distriet Attorney and ex officio Superintendent of Schools
of said county the amount, to wit: seven hundred dollars, allowed by
the Distriet Court of the First Judicial District of the State of Ne rada,
in and for Douglas county, to D. W. Virgin as compensation for serv-
ices rendered by him under appointment hy said  Distriet Court, to
appear for and represent the county in certain matters coming before
said Court during your absence from the county. In your letter you
say Mr. Virgin was engaged in these matters under said appointment
about fifty days.

The authority for making this appointment and fixing the compen-
sation for the services performed under such appointment is contained
in Section 6 of an Act entitled “An Act concerning Distriet Attorneys,”
approved March 11, 1865, as amended Stats, 1889, p. 73, which reads
as follows:

“Bection 6. If he fails to attend any session of the District Court, or
from any reason is disqualified from acting in any manner before said
Court, the Court may appoint some other person to perform the duties
of District Attorney who shall receive a reasonable compensation to he
certified by the Court and paid out of the county treasnry. The
amount so paid shall be deducted by the County Commissioners from
the salary allowed the District Attorney.”

In the present case the Court allowed Mr. Virgin for fitty days serv-
ices the sum of seven hundved dollars, while the salary allowed by
law to the District Attorney for the same period amounts to one hundred
and twenty-five dollars.

Suppose the District Attorney had resigned his office on the day fol-
lowing that on which Mr. Virgin had completed the duties for the
performance of which he was appointed by the Court, and the Board
of County Commissioners should thercupon appoint another person to
fill the oftice. It would not be seriously contended for or insisted, I
think, that the Board of County Commissioners would have the right
to deduct from the salary of the person so appointed any portion of
the amount paid out of the county treasury to Mr. Virgin.

The language of the statute that “the amount so paid shall be
deducted from the salavy allowed to said District Attorney,”’should be
taken to mean the salary allowed to said District Attorney for the
period during which the person appointed by the Court was engaged in
attending to the matters specified in the order appointing him, and
this, in my opinion, is the proper construction to be placed upon the
statute above quoted.

I am of opinion, therefore, that the Board of County Commissioners
of Douglas county have the right to deduct from your salary as Dis-
trict Attorney only so much of said salary as you were entitled to
receive during the fifty days Mr. Virgin was engaged in attending to
the matters enumerated in the order of Court appointing him. i
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The fact that Mr. Virgin was associated with you in the prosecution
of another case, either by order of the Court or by and with the advice
and consent of the Board of County Commissioners, is not suflicient
to authorize or warrant the Board in deducting from your salary as
District Attorney any sum or amount paid out of the county treasury
of Douglas county to Mr. Virgin for such services. Very respeetiully,

Jawmes R. Jupag, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-(iENBERAL,
Carsox Crry, May 27, 1897.

8. C. Giezox, M D., Vice-President State Board of Health:

DeAr Sir: I am in receipt of your letter of the 20th instant, con-
taining the inquiry: “Can a doctor qualify as a member of the State
Board of Health, who has not complied with the law approved Janu-
ary 28, 1875, entitled ‘An Act to prevent the practice of medicine and
surgery by unqualified persons?’”

So much of the Act above quoted as bears directly upon the question
submitted, reads as follows:

“Section 1. No person shall practice medicine or surgery in this
State who has not received a medical education and diploma from
some regularly chartered medical school; said school to have a bona
fide existence at the time when said diploma was granted.

“See. 2. Every physician and surgeon, when about to take up his
residence in this State, or who now resides here, shall file for record
with the County Recorder of the county in which he is about to prac-
tice his profession, or where he now practices it, a copy of his diploma,
at the same time exhibiting the original or a certificate from the dean
of the medical school of which he is a graduate certifying his gradua-
tion.

“Sec. 4. Any person practicing medicine or surgery without com-
plying with Sections 1, 2 and 3 of this Act shall be guilty of a
wisdemeanor and upon convietion shall be punished by a fine of not
less than fifty ($50) dollars nor more than five hundred dollars ($500),
or by imprisonment in the county jail for a period of not less than
thirty (30) days nor more than six monthg, or by both such fine and
imprisonment for each and every offense,  * # #  No portion of this
Act shall apply to those who have practiced medicine or surgery in this
State for a period of ten years next preceding the passage of this Aect.”

In employing the language above quoted the Legislature has seen (it
to define the qualifications of persons who shall be licensed or privi-
leged to practice medicine or surgery in this State, and to restrict the
practice under certain penalties to the class of persons possessing these
qualifications, as well as to provide the manner in which the publie or
community among whom they are about to commenee the practice may
obtain the knowledge that they are possessed of the necessary,/qualifi-
cations to pursue such practice intelligently and in accordance with
law, and this our Supreme Court has said is within the power granted
to the Legislature by the Constitution. (Ex parte Spinney, 10 Nev.
323; State ve, Ching Gang, 16 Nev. 62,)

The State Board of Health was established by Act of the Legislature
approved March 6, 1893, p. 117, Section 1 of said Act reads as follows:
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Section 1. The Governor is hereby authorized, empowered and
required, within thirty days after the passage of this Act, to appoint
three reputable practicing physicians, residents of thiz State, as mem-
bers of and composing the State Board of Health.”

Here the Governor is authovized and required to appoint three
practicing physicians, residents of thix State, as members of and
composing the Board of Health, which, as | understand it, means that
the physicians so appointed shall be both residents and practitioners
in this State, and in order to be practitioners in this State they and
each of them must show a compliance with the Act of 1875 first above
quoted:

First—That they have received a medical education and diploma
from a regularly chartered medical school; said school having a hona
fide existence at the time when the diploma was granted.

Second—That each of them has filed in the office of the County
Recorder of the county wherein he resides and practices a copy of his
diploma or a certificate from the dean of the medical school of which he
is a graduate, certifying his graduation; or

Third—That the person failing to file a copy of diploma as required
by Sections 1 and 2 of said Act, approved January 28, 1875, practiced
medicine and surgery in this State for a period of ten years prior to
January 28, 1875.

I am, therefore, of the opinion that any member of the State Board
of Health who had not, at the date of his appointment, fully complied
with the provisions of the Act of January 28, 1875, as required by
Sections 1,2 and 3 of said Act,is not a legally qualified member of
said Board. Very respectfully,

James R. Jupce, Attorney-General.

STATE OF NEVADA, )
OFFICE OF THE ATTORNEY-(IENERAL, ;
Carson Crry, June 28, 1898,

J. L. BuTLER, Esq., District Attorney, Belmont, Nevada:

Dear Str: I am in receipt of your letter of the Sth instant contain-
ing the inquiry whether the present long-term County Commissioner of
Nve county is entitled to mileage from his place of residence to the
county seat for the purpose of attending regular meetings of the Board
of County Commissioners, the inquiry being prompted by reason of
the fact that he was appointed to fill the vacancy caused by the death
of the person elected and who qualified as County Commissioner for
the long term beginning on the first Monday in January, 1895, and
ending on the first Monday in January, 15899,

In the Act of the Legislature of the State of Nevada, regulating the
compensation of the several county officers in this State, approved as
amended February 25, 1889, Stats. 1889, p. 49, which said Act remained
in force and effect until March 11, 1895, in that portion of =aid Act
relating to Nyecounty it was, among other things, provided “ that aiter
the expiration of the terms of office of the present incumbents, the County
Commisstoners shall each receive, * * * and such mileage as is
now allowed by law.”  On March 11, 1895, Stats, 1895, p. 41, that por-
tion of said Act of February 25, 1889, relating to the County Commis-
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sioners of Nye county, was amended and approved so as to read as
follows:

“The County Commissioners shall each receive three hundred ($300)
dollars per annum in full compensation for all services as such Com-
missioners; provided, that the compensation for the long-term County
Commissioner, elected November 6, 1894, shall not be affected by this
Act, but shall be in full force and effect until his present term of office
expires.”

The amendment last above quoted clearly indicates that the com-
pensation of the long-term Commisgioner fixed by the Act of 1889,
including mileage and salary, shall not be affected during said term by
a change in the individual authorized to perform the duties of the
office.

[ am therefore of the opinion that the present long-term Commis-
sioner is entitled to the mileage authorized hy the Act of 1889. Very
truly,

James R. Junce, Attorney-General,

STATE 0OF NEVADA,
OFFICE OF THE ATTORNEY-(iENERAL,
Carson Crry, August 19, 1898, S

A. J. McGoway, Esq., District Attorney, Carson City, Nevada:

DeAR Sik: I am in receipt of your letter of the 18th instant, read-
1 ) )
ing as follows: “Will you please give me a written opinion concern-

ing the right of soldiers to vote at primary elections? The officers of
election are in doubt as to the right of said soldiers to vote, and I have
advised the officers that persons who came here for the purpose of
enlisting in the army have not gained a residence in this county unless
such persons were in the State of Nevada six months and in Ormsby
county thirty days before they enlisted.”

Your advice to the officers of election as above quoted is correct, and
they should be guided by it in the primary election.

Upon this question our State Constitution is very plain. Section 2,
Article I11, Constitution of Nevada, reads as follows: “ For the purposes
of voting no person shall be deemed to have gained or lost a residence
by reason of his presence or ahsence, while employed in the service of
the United States; nor while engaged in the navigation of the waters
of the United States, or of the high seas, nor while a student of any
seminary of learning; nor while kept at any almshouse or other asylum
at public expense.”

Language identical with that above quoted is found in the constitu-
tions of a number of States of the Union, and the universal construe-
tion placed thercon by the Courts of last resort in those States is that
no change of residence entitling the person to vote in any place other
than the place in which he was entitled to vote at the time of entering
the service of the United States, or becoming an inmate of any alms-
house or asylum where he is kept at public expense, can or does take
place; that his place of residence for the purpose of voting remains
unchanged, and that on his return thereto he resumes all his rights as
a voter as though his residence there had been continuous,

I am therefore of the opinion that your advice to the officers selected
to conduct the primary election is correct, and that any soldier in the
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gervice of the United States, now stationed in Ormeby county, who was
not, at the date of his enlistment into the service of the United States,
a resident of the State of Nevada for six months and of Ormshy county
thirty days, is not entitled to vote at the primary election to be held in
Ormsby county on Saturday, August 20, 1895, Respectiully,

James R, Junae, Attorney-General,

STATE 0F NEVADA,
OFFICE OF THE ATTORNEY-(iENERAL, »
CarsoN Crry, August 12, 1898,

A. J. McGowaN, Esq., District Attorney and County Superintendent of
Schools, Carson, Nevada:

DeAr Str: T am in receipt of your letter of recent date, in which you
say: “There is a joint school district embracing a portion of Ormsby
and Douglas counties, known as Clear Creek District No. 3. When said
district was formed the majority of children entitled to enrollment in
said distriet resided in the Ormsby county portion, and two School
Trustees were appointed from said county according to law, and one
from Douglas. This year no election was held in said district for School
Trustees, and it became necessary for the County Superintendent of
Schools in the two counties to appoint said officers.

“According to the census returns I find that the largest number of
school children now reside in Douglas county, but if the children actu-
ally residing in said district in the Ormsby portion were returned upon
the census roll, as they should be, the county of Ormshy would have
the majority. Through a mistake one family has been left off the
Clear Creek roll and placed upon the roil of Carson District, while in
fact they live in Clear Creek District.

“Now, under the circumstances, who should appoint the two Trus-
tees, Douglas or Ormsby ?”

It is provided in Section 2 of the Act of the Legislature anthorizing
school distriets to be formed of the parts of two or more counties, Stats,
1879, p. 47, “when the petition for such school shall be granted and
the district established, the County Commissioners of each county in
which parts of such district is located shall appoint three Trustees, two
from the county having at the time of the application the largest num-
ber of census children in its part of said district, their successors to be
chosen at the next general election on the same basis.”

It will be seen from the language above quoted that it was clearly
the intention of the Legislature in making provision for the formation
of school districts from the parts of two adjoining counties that the
portion thercof belonging to any one county, and having the greatest
number of children subjeet to enumeration in the school census
residing therein at the time of its formation, should be entitled to two
of the Trustees, their successors to he chosen by election, or if
appointed, on the same basis, and the fact that the Census Marshal
appointed for the distriet fails to make a correct return in any year of
the children of school age resident in each portion of suid district can-
not defeat the intention of the Legislature.

I am of opinion, therefore, if it be a fact that at the time the school
census was taken for the year 1898 in said Clear Creek School District
No. 3,the greater number of school age children residing in said

b‘h
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district were residents of that portion belonging to Ormsby county,
then Ormsby county was entitled to appoint two of the three Trustees
for the district. Respectfully,

James R, Junce, Attorney-General,

STATE 0F NEVADA,
OFFICE OF THE ATTORNEY-GENERAL, )
CansoN Crry, August 18, 1898, ‘

WeBster PArrERsoN, Esq., District Attorney, Elko, Nevada:

Drar Sik: T am in receipt of your favor of the 4th instant, reading
a8 follows: “I wish to have your opinion in regard to Congtable’s fees,
namely, if a Constable travels a certain number of miles in search of
a person charged with a crime, having in his possession a warrant of
arrest, are the Commissioners authorized by law to allow the Constable’s
claim for mileage in this case?”

Section 2348, General Statutes of Nevada, relating to fees and com-
pensation of Constables, provides that they shall be entitled to charge
and receive “for services and travel in criminal cases, the same fees as
are allowed Sheriffs for similar services.” Section 2324 provides that
Sheriffs shall receive “ for service of any process in criminal cases the
same mileage as in civil cases,”

It will be observed that mileage for which pay or compensation is
provided by this section is limited to mileage traveled in making actual
service of process upon the person against whom such process has heen
issued, and I know of no case in this State where such a claim has been

allowed or paid without service of the process having been shown by
the officer making such claim.

In the case you state the Constable, having failed to serve the war-
rant or take the person against whom the same was issued into custody,
he has no legal claim on account thereof against the county. Very
respectiully,

James R. Jupar, Attorney-General.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL,
Carson CiTy, September 24, 1898. §
W. N. GraNGER, Esq., Acting District Attorney, Belmont, Nevada:

Drar Sir: T am in receipt of your lettter of the 10th instant, relat-
ing to the matter of consolidating Hot Creek and Tybo School Districts,
in Nye county. .

The consolidation of the districts at this time, and under the circum-
stances which exist therein as represented by your letter, would appear
to be advisable, if it can be consistently carried out, as provided for in
the Act of the Legislature approved March 11, 1895, Stats. 1895, p. 43,
relating to the “maintenance and supervision of public schools.”

This Act points out the only manner in which school districts in this
State can be consolidated, and hence I suggest that you call the atten-
tion of the School Trustees in these districts to the requirements of the
Act, so that they may take advantage of its provisions for the benefit
of the school children residing therein. Very truly,

JamEes R. JupcE, Attorney-General.
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STATE oF NEVADA,
OFFICE OF THE ATTORNEY-GENERAL,
Carson Crry, September 24, 189K,

W. N. GRANGER, E8Q., Acting District Attorney, Belmont, Nevada:

DeAr Sir: T am in receipt of your letter of the 14th instant con-
taining the inquiry: “Can the County Commisgioners allow the County
Clerk mileage, per diem or other expenses for a tour through the county
to swear in Registry Agents?”

In Section 11, of the Act relating to registration as amended in 1881,
Stats. 1881, p. 55, it is provided, “ Before entering upon the duties pre-
geribed in this Act the Registry Agents (except Justices of the Peace)
shall severally take and subscribe before an officer duly authorized to
administer oaths the following oath or aflirmation which shall be filed
in the office of the County Clerk.”

There is nothing in the section above quoted, nor is there any pro-
vision in the law of which I am aware, requiring or making it the duty
of County Clerks to administer the official oath to Registry Agents. It
may be done by any officer authorized to administer oaths, and if the
Registry Agent accept the appointment, he, and not the county, must
stand the expense of administering the oath which he is required to
take and subscribe before entering upon the discharge of his duties.

It is not the duty of the County Clerk to make such a tour, nor have
the County Commissioners the right or authority to direct him to do so,
and if the Clerk makes such a tour he is not entitled to demand and

receive compensation therefor from the county, nor are the expenses in
connection therewith, of which you speak, a legal demand against the
county which the Commissioners have the right or authority to allow or
order paid out of the county treasury. Very respectfully,

James R. Jupcg, Attorney-General.

STATE 0F NEVADA,
OFFICE OF THE ATTORNEY-(i1 ENERAL, »
Carsox Crry, December 23, 1898,

WEBSTER PATrERSON, Esq., District Attorney, Elko, Nevada:

Dear Sir: I am in receipt of your letter of the 15th instant, enclos-
ing letter of inguiry addressed to you by Mr. McBride, County Clerk of
Elko county, relating to the failure of Mr. Gedney, member-elect of
that county to the Legislature, to file his statement of election expenses,
and asking whether he (Mr. McBride), as Clerk, should issue a certifi-
cate of election to Mr. Gedney.

While it is true that the Purity of Elections Law requires candidates
to file statements of election expenditures within a certain number of
days after election, and in case of failure or neglect to do so imposes a
forfeiture of the office to which the candidate may be elected as a part
of the penalty, I doubt very much if the Courts of this State would
uphold the law to that extent where the failure to file such statement
was not intentional on the part of the candidate, as the chief aim of
the Act appears to be detection of the unlawful use of money for the
purpose of promoting the election of candidates, not for the purpose of
excluding from office those fairly and honestly elected.
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Again, the Constitution has in terms prescribed the qualifications
necessary to be possessed by candidates for the Legislature, and in my
judgment the Legislature is not vested with power or authority to
impose other or additional qualifications to those prescribed by the
Constitution, as has been attempted in the Purity of Elections Act.

I advise, therefore, that a certificate of election be issued to Mr.
Gedney as directed by law when he demands the same. Very respect-
fully,

James R. Junek, Attorney-General.
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ANNUAL REPORTS OF DISTRICT ATTORNEYS.

The following is a statément of the criminal business transacted in
the several counties of this State during the years 1897 and 1898, as
shown by the reports of the District Attorneys of the rcspe(tlv
counties furnished this office in accordance with the provisions of the
Act of the Legislature, approved March 1, 1889:

DOUGLAS COUNTY—E. C. NAGEL, Esq., District Attorney.

|
|

Offense Charged. Remarks.

T peIdTATO))

= 1’-‘”!“"-‘\'
poassTusi( |

Surpuag

- $1S91I8 "ON

Murder SN, =gl | Cost of prosecutions. . $230 35
Assault with intent to kill .. - . .-~ Fines collected ........ None
Assault and battery
\ Malicious mischief
[ Petit larceny ... ____
Selling vhhuky to Indians.
Keeping opium resort ...
‘ Smoking opinm

o

1
I
2 |
1
1

1898, |
| Burglamy dolidsaiianinl i iiod - PRl - ®Cost of prosecutions $H»M 00
Assault'and battery 18 R e Fines collected 75 00
Drawing and exhibiting 4|4.ul|\ *Of the cost of prosecutions
Weapon ... o comalan above given a large portion was
| Relling whisky to “Indians ; fncurred by the Grand Jury
Selling ll‘l‘“”' to minors 2 ____ called to investigate the hanging
\nml\mg opium . of one Adam Uber by a number of
Pr > wli ine witl t di- ln-r.-u-ns on the — day of Decem-
acticing medicine withou er, 1807, at Genoa, Nev. Said
ploma ==/ Uber had been theretofore ar-
Criminal negligence of Sheriff in rested and was then in the cus-
) BB LD, e m i AR SRR E R RS tody of the Sheriff on a charge of
murder, committed Nov, 26, 1897,

ELKO COUNTY—Wenster Parrersos, Ksq., District Attorney.

Offense Charged, Remarks

POSSTUISI(]
Surpuag

S1S21I8 "ON
paidtauo)
pannboy

7 | Misdemeanors. 3 21 |.... Cost of prosecutions _$2,040 2
Felonies ... _. ; 3| & J 4  Fines collected ....... 421
|

2 | Misdemeanors. .. - i1 3 Cost of prosecutions _§2,180 75
Felonies e s b 5 Fines collected 155 056
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ESMERALDA COUNTY-—G. 8. Greex, Feq., District Attorney.

Offense Charged,

- PAIDIATOD

1897,

1 | Assault and battery.............. ‘
8 Houaehreaklng wilosoisadin .
Awsmllt with dea weapon .
\ Threats to do bodily harm _..
l Attempt to do bodily injury

|

1 1898. ‘
1 | Assault with intent to murder. ..
1 | Threats to do bodily injury

EUREKA COUNTY—PETER

Offense Charged.

|- sisa11m ox

1897.

l Burglary

Huuwbrenkmg 4

'Drawing and exhibiting deadly
WOAPON vooms s ok

Assault and battery

Disturbing the peace... ... _..._

3
|

1898,

| Assault with intent to kill.
Girand larceny.
Peddling without license
Assault and battery
Petit larceny
Disturbing the peace
Malicious mischief

1
1
1
1

)
]

HUMBOLDT COUNTY—L. A,

Offense Charged,

palatauo)

S1SA1I8B ON

1397,
Assault with deadly \w.l;mn to !
inflict bodily harm
1 | Attempt to commit r|||u e
1 | Burglary :

No report furnished for year 1808,

1 | Assault with intent to kill ___.___.... ..
. 1

Remarks.

pantnboy

| Cost of prosecutions... $67 70
| Fines collected None

rosecutions.___$47 85
None

Cost of
Fines collected ........

BreEs, Esq., District Attorney.

pasSIWSIQ

Remarks.,

“TRAurpuag

- panmboy

Cost of prosecution..._$300 00
Iines collected . 25 00

$175 00

| Cost of prosecutions
6 75

Fines collected

, Esq., District Attorney.

Remarks,

“-Surpuog

___$840 00

Cost of prosecution
. None

Fines collected ... _.
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LANDER COUNTY—W. D. Joxgs, Bsq., District Attorney.

Offense Charged,

- $1SalIW "ON

1897,

1 | Assault with deadly weapon
1 [ Contempt of court

1 | Defacing public buildings._.
8 | Assault and battery

1 | Removing mortgaged property

2 | Selling whisky to Indians._

3 | Burglary

1 | Vagrancy

1 | Practicing medicine without li- |
cense

Burglary
Assault and batt
Grand larceny...
Petit larceny

| Threatening to kill
2 | Selling whisky to Indians
1 | Killing horses
15 J Disturbing the peace

= PRIDJAUOD

" panuboy

Remarks,

T passiwsig
“T--3urpuag

Cost of prosecitions.._$096 00
Fines collected 204 70

--..| Cost of prosecutions.___$471 00
Fines collected 50 00

LINCOLN COUNTY—Frank R. McNamgE, Esq., District Attorney.

Offense Charged.
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| 1897.
Assault with intent to kill
Burglary
Forgery
| THicit carnal kno
Grand larceny
Attempt to break jail ___
| Belling real property twice
Petit larceny _.______
| Murder e
| Assault and battery
3 | Disturbing the peace
| Fraudulent conversion of
| erty

prop- {

Assault with intent to kill .
Assault and battery
| Disturbing peace .

Forgery
{ Grand larceny_

{1 s AR )
| Hl-l‘ing liquor without license
Murder

pajorauo)
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Remarks,

Suipuagd
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1|..._| Cost of prosecutions.___$550 00
1 Fines collected 68 00

Cost of prosecutions __$650 00
2 |....| Fines collected




REPORT OF ATTORNEY-GENERAL,

LYON COU) "J‘Y—Iom\ I.u'rmml- I~~u;. District Attorney.

Offense Charged. Remarks.

Su!pu-v.l

T 189148 "ON

PaIDIATO, )
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Murder 3 iheslihi | Cost of prosecutions  $240 00
Grand larceny. . rmmnlemanfsnas] Fines collected -, None
Housebreaking |

1 g .\Turder b = 1 | Cost of prosecutions.. .
1 | Felony v 1 | Fines collected

3 | Disturbing the peace .___.__...___
1

NYE COUNTY —J L B(Tnm Esq., District Auomey.

|
|

Offense Charged. Remarks.
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1 | Murder { I Cost of prosecutions._._$557 00
1 | Assault with deadly weapon _.___| o= ----| Fines collected :

2 | Assault to do bodily harm |

1|
1

| Assault and battery
\lisdemeanor

i 1
1 Murdae= oo . o o i Cost of prosecutions... $407 10
2 | Housebreaking _ ... | --~-, Fines collected N
1 | Assault to do great I»(nlxl\ harm = 2
1 | Robbery
1 ‘(vrand larceny
| Changing marks and brands

ORMSBY COUNTY—A. J. McGowax, Esq., District Attorney.

Offense Charged, Remarks.
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§1S0018 'ON

1897.

2 | Assault with deadly weapon _._. = Cost of prosecutions_. $450 (0
1 [ Ars Fines collected N
2 Imrgldr\

1 | Embezzlement

1 | Murder

2 | Grand larceny._..

2 | Threats against life

6 | Vending liquor to Indians __
12 | Assault unA battery

8 | Distarbing peace .. _c.oaocenae

1 | Vending goods without license. .

1 | Smoking opium . .

2 | Vagrancy

2 | Malicious mischief __

1 | Petit larceny

i | Rec eiving stolen goods

|

78




REPORT OF ATTORNEY-GENERAL,

OrMSBY Comn—Contmued.

Remarks,

-~ passtmsiq !
-~ Surpuag

ﬂ | g

|2

Offense Charged. | & =
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1898.

1 | Assault with deadly weapon ... | | | | | Cost of prosecutions. . .$607 15
1] Fines collected ... 72
6 | A‘anlh and battery i
1|
2|
1 | Petit larceny
1]
i Mulu ious mischie

| Threats against life
'( \ellmg luliuur to Indians .

l)rm\mg eadly weapon.
" | Robbery
4 | Disturbing peac
1 | Housebreaking ..
1 { Arson

\

STOREY COUNTY—GEeo. N, NoEl, Esq., ])umct Mtorney.

Offense Charged. Remarks.

panmboy
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$183118 'ON |

1897, ‘

Assault and hattery 3| 4 Cost of prosecutions
Receiving stolen goods . . 1 Fines collected
Girand larceny 1

Assault with deadly w
Threats to kill

Vagrancy
| Petit larceny _
| Dis tmhmg the peace

Malicicus mischief ___

Deank ...

Disorderly and drun

| Noisy .mn\ digorderly conduct ...

| Nuisance
! Interfering with sewers _

Obstructing highway ...

Lewd and profane language

Disorderly conduet.-.  iviioriirse

1898,

thhozzlvumnt § .1 Cost of prosecutions Jl,nﬂ) 00
Assault and battery g . Fines collected 550 00
'\Hnuwl»rml\nm
| Assault with intent to kill
; Threats to take life. ...
| Kxhibiting deadly \n.nwm 3
| Petit larceny _._...
| Vagrancy . :
| Indecent e \pu«ln
| Discharging firearms
| Selling liquor without license ...
| Indecent language s e
| Drank and disorderly conduct -
| Drunk in public places




REPORT OF ATTORNEY-GENERAL.

WASHOE COUNTY—T. V. JuLirx, Esq., District Attorney.

Offense Charged.

S15a14W ‘ON

1897.

4 | Assaunlt with intent to kill . 2 | Cost of prosecutions $5,000 00
1 Burglary ' ....| Fines collected 133

| Assault and battery.... -l

| Distarbing the peace .

| Petit larceny

| Vagrancy . -.-..-----

| Malicious mischief ...
2 | Nuisance

| Unclassified

| Assault to kill.... B . Cost of prosecutions _$9,000 00
Burglary -1 | Fines collected 175
| Assault'and batter) |
| Disturbing peace .-

| Petit larceny ... i

‘ \ BARTANCY cm e memmcmmm e i‘."i {

WHITE PINE COUNTY—A. B. TrekcE, Esq, District Attorney.

Offense Charged, Remarks.
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Murder (ost of prosecutions _$1,753 00
Manslaughter |- Fines collected None

Murder S e e ... Cost of prosecutions _§200 00
Assault and hmu\ i = ... Fines collected ........ 15 00







