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RAILROAD COMMISSION OF NEVADA

During the period embraced in this report the Attorney-General
assisted the Railroad Commission in the following manner:

He attended the Fourth-Section hearing before the Interstate Com-
merce Commission at Washington in Mareh, 1912, This was a very
important matter. Some thirteen transcontinental roads applied to the
Interstate (‘ommerce Commission for exemption from the long-and-
short-haul clause of the amended fourth section.

These cases are now pending in the U. 8. Supreme Court.

Also, at the same time, a further hearing was had in the Reno case.

Again in May, 1912, a still further hearing in the Reno case was had,
the resuit being concessions by the railroads amounting to about $50,000
annually to the people of this State.

CASES IN THE SUPREME COURT DURING THE PERIOD OF THIS

REPORT WHEREIN THE STATE OF NEVADA WAS A PARTY

State of Nevada v. Robert Jorme and Ed. Malone. Burglary.
Appeal from Washoe County. Judgment affirmed.

State of Nevada v. Fred Skinner. Murder. Appeal from Nye County.
Appellant’s and respondent’s brief have been filed and the ease was set
for argument December 7, 1912, Owing to the death of Mr. Baker and
the fact that the present Attorney-General was attorney for appellant,
the matter has been continued to permit appellant time to engage other
counsel,

State of Nevada v. Bernard Clark. Accessory to murder. Appeal
from Humboldt County. Submitted.

Frank Golden v. Mark Averill, Judge, ete. Prohibition. Appeal from
Nve County. Dismissed on motion of petitioner.

State v. Bob Orr.  Assault with deadly weapon.  Appeal from White
Pine County. Affirmed.

State v. H. R. Kruger. Forgery. Appeal from White Pine County.
Reversed.

State v. Frank Baner.  Burglary.  Appeal from White Pine County.
Aflirmed.

State v. John Prosole.  Appeal from Washoe County. Dismissed
pursuant to stipulation.

State, ex rel. Springmeyer, v. Baker. Quo warranto. Dismissed on
motion of relator.

State, ex rel. Legate, v. Josephs. Quo warranto. Judgment for
respondent.,

In re Albert W, lewis, Habeas corpus, \Writ ll(‘lli("].
In re William J. Hose.  Habeas corpus.  Writ denied.
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State, ex rel. Howell, v. Wildes,  Mandamus,  Writ denied.
Ex parte Ah Pah,  Habeas corpus.  Writ denied,

Ex parte Osear J. Smith and W, E. Griffin.  Habeas corpus.  Peti-
tioners discharged.
OsearJ. Smith and W, E. Griftin, v. Second Judieial Distriet Conrt and

Thomas F. Moran, District Judge. Prohibition.  Writ denied and tem-
porary restraining order vacated.

State. ex rel. Mighels, v. Eggers.  Mandamus.  Pending.

[ox parte Osear J. Smith, W. E. Griffin, C. H. Gorman and F. H. Gold-
ing. Habeas corpus,  Petitioners discharged.

Ix parte John Hancock.  Habeas corpus.  Petitioner discharged.
Fx parte A, L. Spencer.  Habeas corpus.  Petitioner discharged.
State, ex rel. Mills, v. MeMillan.  Mandamus,  Writ issued.

State v. John Carey.  Assault.  Appeal from  Washoe County.
Reversed.

State v. I. H. Wichman. Murder.  Appeal from Waghoe County.
Appeal dismissed. a

State v, University Club.  Selling lignors without license,  Appeal
from White Pine County. Submitted.

State v, Nimrod Urie.  Murder.  Appeal from Humboldt County.
Aflirmed.

J. . Breckenridge v. =. H. Lamb, Sherifi of Humboldt County.
Habeas corpus.  Writ denied.

Bx parte J. Frank Tramuner.  Habeas corpus.  Writ denied.

Statev. M. J.Smith. High-grading. Appeal from Esmeralda County.
Aflirmed.

State v. William Dye.  Arson.  Appeal from Elko County. Sub-
mitted

State v. Frank William=. Gambling. Appeal from Humboldt County.
Affirmed.

State v, O, W, King. White slavery.  Appeal from Washoe County.
Aflirmed

State, ex rel. Allen, v. Brodigan.  Mandamus.  Writ denied.

State v. Andriza Mircovich.  Murder. Appeal from Nye County.
Submitted.

Ex parte Barl Simmons, Bert Simmons and Charles Simmons.
Habeas corpus.  Writ denied.

[2x parte Z. M. Taylor. Habeas corpus. Submitted.
Iox parte .. P. Rounds. [Habeas corpus, Submitted.

State v. Herbert Towers.  Obtaining money under false pretenses.
Appeal from Egmeralda County. Pending.

State, ex rel. Springmeyer, v. Brodigan.  Prohibition.  Writ issued.
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State, ex rel, Eggers, v, Esser, et al.  Mandamus.  Submitted.

State, ex rel. Noreross, v, Eggers. Mandamus. Order for issuance
of peremptory writ.

IN THE DISTRICT COURT OF THE UNITED STATES

The Pullman Company, a Corporation, v. William M. Weathers,
Assessor of Elko County, et al. This is an action brought against the
Assessors of Elko, Esmeralda, Nye and Mineral Counties for an injunc-
tion to restrain them from seizing and selling for taxes personal prop-
erty of the complainant to satisfy an assessment made by the said
Assessors, respectively, upon its personal property in each of their
counties.  This case is pending upon a motion for restraining order,

CASES IN THE DISTRICT COURTS
In the Sixth Judicial Distriet, Humboldt County. E. H. Winters v.
W. M. Kearney and Thomas Nelson. To settle water rights. Pending.

In the Ninth Judicial District, White Pine County. H. Byrd North-
rup v. W. M. Kearney and H. A. Comins. To settle water rights.
Pending.

In the Second Judicial District. Washoe County. Nevada and Cali-
fornia Land and Livestock Company, a Corporation, v. C. L. Deady, as
Surveyor-Gieneral and ex officio Land Register of Nevada. To quiet
title to certain real estate. This was an amicable action brought at the
suggestion of the Attorney-General to correet a mistake in deseription of
certain land, which the State sold under contract a number of years
since. The error was made in the course of probate proceedings and,
although it involved bhut forty acres, the State Land Register could not
issue deed for a large body of land held on contracts by the same pur-
chaser.  As a result of this proceeding, the title was made perfect and
the Land Register issued his deed for the entire tract.

CASES IN JUSTICE COURTS

During the month of December, 1912, the State Police arrested seven
men at National, Humboldt County, for gambling, and filed complaints
agaitist them in the Justice Court of Judge Shea at National. As
the District Attorney of Humboldt County, Hon. J. A. Callahan, was
engaged in the trial of a murder case and had no deputy to send to attend
the preliminary hearing of these cases. and as it was impossible, owing
to press of husiness, for the Attorney-General or his deputy to be present,
the Attorney-General, acting under authority conferred upon him by
sections 4135-4136, Rev. Laws, appointed Hon. M. S. Bonnifield and
Hon. T. A. Brandon, Deputy Attorneys-General for the preliminary hear-
ing of these cases.  The result was that all of the defendants, except one
who confessed, were hound over to await the action of the Humboldt
County grand jury.

IN THE MATTER OF THE ESTATE OF HIRAM CHASE, DECEASED

During his incumbency of the office of Attorney-General, the Hon. R.
C. Stoddard filed in the District Court of the Fourth Judicial District of
the State of Nevada, in and for the County of Elko, hiz information for
and on hehalf of the State of Nevada for Judgment and decree therein,
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adjudging that the estate of said deceased has escheated and vested in
the State of Nevada pursuant to law.

Said information alleged that on or about the 15th day of April, 1905,
said Hiram Chase died intestate at the town of Elko, State of Nevada,
being at the time of his death a resident thereof and leaving an estate
therein consisting of both real and personal property; that one John W.
Yowell was duly appointed administrator of said estate and entered upon
the discharge of hig duties as administrator; that said Hiram Chase left
surviving him no heirs, no representatives, no legatees nor devisees,
:apable of inheriting or of holding his property and estate, and since the
death of said deceased there is no owner of or other person interested in
said estate and property capable of holding, owning, inheriting or suc-
ceeding to the same; but, on the contrary, at the time of the death of
said decedent, said estate and property, and the whole and every part
and parcel thereof, escheated to and vested in the State of Nevada; that
various persons appeared in this matter claiming to be heirs-at-law of
the said Hiram Chase; that none of said persons are of kin, heirs-at-law,
representatives or legatees of said decedent or capable of inheriting or
holding said estate and that their claims are invalid and groundless, and
praying judgment that the whole of said estate has escheated to and is
vested in the State of Nevada.

During the year 1912 such proceedings were had that judgment was
entered in said cause in accordance with the prayer of the complaint.

The cash in the hands of said administrator, less his lawful expenses
and commissions, was turned over to the Treasurer of the State of
Nevada, less his lawful expenses and commissions. On December 12,
1912, after due notice, the real estate belonging to said estate was sold at
public auction by the Sheriff of Elko County, which said sale was con-
firmed by the court and the amount realized therefrom, less the expenses
and commission of the Sheriff, was also turned over to said Treasurer.

The total amount thus received from the said estate and placed in the
State Treasury to the eredit of the public school fund, in accordance with
law, is 825,000.66.

This matter was brought to a very successful issue through the efforts
of the late Attorney-General, Cleveland H. Baker.




OPINIONS OF THE ATTORNEY-GENERAL

Section 4130, Rev. Laws, provides: "When required, the Attorney-
Gieneral shall give his opinion, in writing, upon any question of law, to
the Governor, the Secretary of State, Controller, Treasurer, Surveyor-
General, the Trustees, Commissioners, or Warden of State Prison, hospi-
tal, or asylum, or the officers of any state institution whatever, and to
any District Attorney, upon any question of law, relating to their respect-
ive offices”

During the past two years 134 written opinions have been prepared by
this office in response to inquiries submitted by various state officers and
others, a summary of which is as follows:

Auditors and Recorders

Bureau of Industry, Agriculture and Irrigation
Clerk of the Supreme Court
Controller

County Assessors

Distriet Attorneys

Distriet Judges

Governor

Justices of the Peace
Lieutenant-Governor

Miscellaneous

Secretary of State

Sheriffs

State Board of Examiners

State Board of Health

State License and Bullion Tax Agent
Superintendent of Public Instruction
Surveyor-General

Treasurer

University of Nevada

Virginia City School of Mines

Warden of State Prison

Total 134

In explanation of some of the opinions which are given to various
county officers, of whom the District Attorney is the proper legal adviser,
let me say that usually the officer making the inquiry was not satisfied
with the advice of the District Attorney, and by agreement the matter
was referred to this office for final action.

A large part of the opinions listed above as *Miscellaneous” were in
answer to inguiries from nonresidents of this State on matters of public
interest,

The said opinions are published here in full, with the exception of
some few which were either duplications, or considered of not sufficient
importance to justify publication, or were omitted for reasons of publie
pn]iﬂ\',

In addition to the following opinions, the Attorney-General, or his
deputy, has been in daily consultation with one or more of the officers.
of whom he is the legal adviser, on matters of great public importance,
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Legislature—Temporary Adjournment.

During the session of the Legislature, either house may adjourn from

Thursday until the following Monday without the consent of the other.
Canrson Crry, January 27, 1911,
Hox. Tasker L. Oppig, Governor of Nevada, Carson City, Nevada,

Dear Sir: Your communication of this date has just heen handed to
me and I take the first opportunity in giving you an opinion on the
subject-matter as per your request.

Your question, as [ understand it, is whether or not the State Senate
has the power to adjourn from Thursday until the following Monday
without the consent of the Assembly. Article 4, section 15, of the Con-
stitution of the State of Nevada reads as follows:

The doors of each house shall be kept open during itg session,
except the Senate while sitting in executive session, and neither
shall, without the consent of the other, adjourn for more than
three days, nor to any other place than in which they may be
holding their sessions.

Therefore the question is, whether an adjournment hy the Senate from
Thursday to the following Monday, without the consent of the Assembly,
comes within this secticn of the Constitution.

I am of the opinion that the State Senate in adjourning from Thursday
until the following Monday, without the consent of the Assembly, was
acting within the power granted that body by the Constitution of Nevada
in said article and section above named.

A similar adjournment by the Senate of this State has been had on
various oceasions before. The Journal of the Senate for 1901, pages 21
to 25, inclusive, shows that the Senate of this State adjourned on Thurs-
day, January 31, 1901, and was not again in session until Monday, Feh-
ruary 4, 1901, and that on another occasion, to wit, the Senate adjourned
without the consgent of the Assembly on Thursday, February 9, 1899, and
was not again in session until Monday, February 13, 1899, as found in
the Journal of the Senate of the year 1899 at pages 61 to 66, inclusive.

I find, also, that article 1, section 5, subdivision 4, of the Constitution
of the United States reads as follows:

Neither house, during the session of Congress shall, without
the consent of the other, adjourn for more than three days, nor
to any other place than that in which the two houses shall be
sitting.

Thiz provision is identical with the provision of our State Consti-
tution, and it has been construed, and is the regular practice of each
of the houses to adjourn from Thursday until the following Monday with
out obtaining the consent of the other house.,

Wilson on the Constitution, vol, 1, at pages 298 to 300, inclusive, dis-
cusses the above seetion of the Constitution of the United States and says
in part:

In practice, the three days’ limit is reached by one or both
hranches of Congress very frequently, during their long session,
when an adjournment is had over from Thursday until Monday .
(Citing Miller on the Constitution, pp. 197-198.)

Therefore, this office is of the opinion that the State Senate in
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adjourning from Thursday until the following Monday, without the
consent of the Assembly, was acting within the limitation imposed on it
by the Constitution, and was acting, the period of adjournment not
exceeding three days, as had heen the common practice of this State on
previous occasions by the said body, and was acting as the Congress of
the United States, under a similar provision of the Constitution, acts,

Yours very sincerely,
Creve 1, BAKER, Attorney-General.

Officers—Holding More than One Office.

An elected officer may hold an appointive office, and draw salaries for
both such offices, provided such appointment does not conflict with
article 4, section 8, of the Constitution, and provided also he has the
necessary qualifications for such appointive office.

('ArsoN Crry, January 30, 1911.
Hox. J. EaGers, State Controller, Carson City, Nevada:

Dear Sie: I received your letter under date of January 25, 1911, in
which you request the following opinion:

Can an elected officer hold, after being qualified as an elected

officer, an appointive office and draw a salary for both such
offices?

Article 4, section 8, of the Constitution of Nevada is as follows:
No Senator or Member of the Assembly shall, during the term
for which he ghall have been elected, nor for one year there-
after, be appointed to any civil office of profit in this State,
which shall have been created, or the emoluments of which
shall have been inereased during such term, except such office
as may be filled by elections by the people.

Cye. vol. 29, p. 1381, in digcussing the matter of holding other offices of
employment says as follows:
[t may be laid down as a rule in common law that the hold-
ing of one office does not of itself disqualify the incumbent
from holding another office at the same time, provided there is
no inconsistency in the functions of the two offices in question.

I am therefore of the opinion that a person can hold an elective office
and also an appointive oftice and draw salaries for each office respectively,
s0 long as it does not conflict with this portion of the Constitution as
hereinbefore quoted, and further, provided he has the other necessary
qualifications for holding such office.

Very respectfully submitted,
CrLeve . BAger, Attorney-General.

Taxation—Bullion Tax—Net Proceeds of Mines—Mines and Mining.
Cost of development work, either by the parent company itself or by
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lessees, should not, for purposes of taxing proceeds of mines, be figured
in estimating cost of extraction of ores.
Cansox Crry, January 31, 1911,
.. F. Apamson, State License and Bullion Tax Agent, Carson (‘ity, Nevada.
Dear Sir:  Replying to your letter of January 12, 1911, I submit the
following opinion with reference to the taxes on proceeds of mines.
Section 1147 of Cutting’s Compiled Laws (1900) is in part as follows:
All proceeds of mines, including ores, tailings, borax, soda
and mineral-bearing material, of whatever character, shall be
assessed for purposes of taxation, for state and county purposes,
quarterly, in the following manner: From the gross yield
return, or value of all ores, tailings, borax, soda or mineral-
bearing material of whatever character, there shall be deducted
the actual cost of extracting said ores or mineral from the mine;
the actual cost of saving said tailings; the actual cost of trans-
portation to the place of reduction or sale; and the actual cost
of reduction or sale; and the remainder shall be deemed the
net proceeds, and shall be assessed and taxed at the same rate
ad valorem, as other property is taxed as provided in this Act.

Section 1150, Cutting’s Compiled Laws, is in part as follows:

For the purpose of enabling the Assessor to make such assess-
ment, he shall demand from the president, secretary, superin-
tendent, treasurer or managing agent of each corporation or
association, and from each firm or persons engaged in extract-
ing ores or minerals, or working tailings within his county, a
statement, under oath, or affirmation, of the total number of
tons extracted, or worked or sold by him or them during the
preceding quarter-year; the gross yield in dollars and cents;
the actual cost of extracting the same from the mine or tailings
deposit; the actual cost of transportation of the same to place
of reduction or sale, and the actual cost of reduction or sale of
the same, for the last preceding three months respectively, etc.

It is evident from the above sections what the Legislature had in mind
with reference to the manner and mode of taxing the proceeds of mines.
There is nothing said as to the cost of development work done by either
a parent company or by the lessees, and I am of the opinion that the cost
of development work, either by the parent company itself or by the
lessees, should not, for the purpose of taxing the proceeds of mines, be
figured in estimating the cost of extraction of ores for bullion tax pur-
poses, for you can readily see that if such a thing were allowed, the cost
of development work would, in many instances, exceed the net proceeds
of the mine, and the intention of the Legislature is not to tax a mine for
its development work, or in its effort to discover new ore hodies, but it is
the legislative intent to tax the net proceeds of ore bodies already dis-
covered and developed.

Very sincerely yours,
CLevE . BARER, Attorney-General.
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Extradition—Escaped Convict.

Extradition laws apply to escaped convicts, The term “charged”
applies to persons convicted as well as to a person merely sought for the
purpose of trial.  An escaped convict is a “fugitive from justice” within
the meaning of extradition laws.

Carson Crry, February 3, 1911,
Ho~. T. L. Opbik, Governor of Nevada, Carson City, Nevada.

Drar Sir: In re extradition Harry Brenan (Oregon):

I have examined the papers in the matter of the requisition of Harry
Brenan, a fugitive from justice from the State of Oregon at present living
in the State of Nevada.

The Constitution provides that a person charged shall be delivered up
on demand of the executive authority of the State from which he has
fled; however, whether or not a person, who is a fugitive from justice,
shall be delivered up is a matter which is in the ultimate discretion of
the Chief Executive alone. In this case the person demanded is an escape
from the penitentiary at Salem, Oregon.

The term “charged” applies to persons convicted as well as ¢
person merely sought for the purpose of trial. Where a person
is convicted of erime, his sentence of imprisonment can be satis-
fied only by actual service of his term of prison; hence, if he
escapes, the term ceases to run, and he may, after its nominal
expiration, be brought back to serve the unexpired term.
(Moore on Extradition, vol. 2, p- 839.)

The demand from the Governor of a State or Territory must meet the
following requirements:
First—It must be addressed to the Executive of the State or

Territory to which the person accused has fled.

Second—Such person must be demanded as a fugitive from
justice.

Third—He must be charged with the commission of treason,
felony or other crime in the demanded State or Territory.

Fourth—The charge may be made either by the copy of the
indictment found, or an affidavit made hefore a magistrate of
such State or Territory.

Fifth—The indictment, or affidavit, must be certified as
authentic by the Governor or Chief Magistrate of the State or
Territory from which place the person so charged has fled.

After an examination of the papers in the above-entitled matter I

find them to meet the requirements above named, and to be in due and
legal form.

Respectfully submitted,
CLEVE . BAKER, Atlorney-General.

Counties—Emergency Loans—Manner of Application For—State Board of
Revenue

The declaration of an emergency loan should be made by the Board
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of County Commissioners and then be ratified by the State Board of
Revenue.

Canson Crry, February 16, 1911,
C. J. McFabbeN, Esq., District Attorney, Ely, Nevada.

Dear Sir:  The matter of the resolution passed by the Board of
County Commissioners of White Pine County on the 6th day of February,
1911, I beg leave to state that the same has been referred to me by the
State Board of Revenue, and I submit the following in that regard:

That your request, as sent to the State Board of Revenue, does not
comply with section 6 of the Act passed in 1903, found in Statutes of
Nevada for 1903, page 108, section 6, in this: that your resolution is in
the form of a request to the State Board of Revenue for permission to
authorize the said Board of County Commissioners to make such tem-
porary loan in the sum not to exceed $20,000, ete.; whereas, according
to section 6 of that Act, “ After reciting the necessity or emergeney, the
Board of County Commissioners by unanimous vote, by resolution reciting
the character of such necessity or emergency, may authorize a temporary
loan for the purpose of meeting such necessity or emergency, but such
resolution shall not take effect until it has heen approved by resolution
adopted by a majority of the State Board of Revenue, and the resolution
of the State Board of Revenue shall also be recorded in the minutes of
the County Commissioners?”

You will see from the reading of this statute that you get your power
to borrow from the Legislature in this section of the Act, and that the
Legislature by this section authorizes the Board of County Commissioners
to authorize a temporary loan for the purpose set forth in the resolution,
but that this authority to make the loan is not complete until it has heen
approved by the majority of the State Board of Revenue; therefore, your
resolution should read to this effect :

Now, therefore, be it resolved that the Board of County Comn-
missioners of White Pine County, State of Nevada, acting under
and by virtue of the authority vested in them by the Legislature
of the State of Nevada, by an Act passed hy the Legislature in
1903, and found more particularly in the Statutes of Nevada,
1903, pages 107 to 110, inclusive, do hereby anthorize a tempo-
rary loan for the purpose of meeting such emergency and neces-
s1ty, ete.

It will be better as a code of procedure to have the County Commis
sioners sign these resolutions and have them anthenticated hy the Clerk
as having been duly passed, ete., and then forward them to the State
Board of Revenue.

Your recitals showing the character of such necessity and emergency
was fine, and if you follow the suggestion with reference to the other part
of the resolution, I think that it will be safer and that it will then con
form more strictly to the law.

2espectfully vours,
Creve I, BAKER, Attorney-General.
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Legislature— Statutes—Majority Necessary To Pass

A majority of all members elected, and not a majority of those present,
is necessary for the passage of a bill or Joint resolution.

Carson Crry, February 16, 1911,

Hon. Giuserr C. Ross, Lieutenant-Governor of Nevada, Carson City, Nevada .

DeaAr Sir:  In reply to your question " Whether it is necessary to have
a majority of all the members elected to the Senate to pass a bill or joint
resolution, or a majority of those present is suflicient) I beg leave to sub-
mit the following:

Article 4, section 18, reads as follows:

Every hill shall be read hy sections on three several days in
each house, unless, in case of emergeney, two-thirds of the
house where such bill may be pending shall deem it expedient
to dispense with this rule; but the reading of a bill by sections,
on its final passage, shall in no case be dispensed with, and the
vote on the final passage of every hill or Joint resolution shall
be taken by yeas and nays; to be entered on the Journals of
each house; and a majority of all the members elected to each
house shall he necessary to pass every bill or joint resolution.
and all bills and joint resolutions so passed shall be signed by
the presiding officers of the respective houses, and hy the Seere-
tary of the Senate and Clerk of the Assemibly.

It is the opinion of this office that it requires a majority of all of the
members elected to the Senate, as well as a majority of all the members
elected to the House to pass every bill or joint resolution, and that a
majority of those present, in either house. is not sufficient to meet the
constitutional requirement as quoted ahove, When there are twenty mem-
bers elected to the Senate cleven votes are necessary to pass<a bill or joint
resolution

Respectfully submitted,
Creve H. Baker, Altorwcy-Goneral,

Railroads—Live Stock—Due Process of Law

Section 3 of “An Aet requiring all railways to give public notice of
live stock killed or injured by their locomotives or cars” ete. . is unecon-
stitutional as contrary to the "due process of law” elause of the four-
teenth amiendinent to the United States Constitution.

Carson Crry, February 18, 1911.
”U,\. T\.‘"I\'lil( l (H'I)II',, Ciovernar of ,\A! /‘vlt/:l, Cirson "I‘lj/, v\’l‘l'llll,tl‘

Dear Sik:  You have transmitted to me Assembly Bill No. 28, the
same being a bill for " An Act requiring all railways to give public notice
of live stock killed or injured by their locomotives or cars, providing a
penalty for failing or neglecting to do =o; and making such companies

liable for datmages to live stock killed or injured hy cars! and requesting
an opinion as to its form and constitutionality.,

In form the bill appears to be unobjectionable,  The bill provides in
substance

O
&
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Seeron 1. Every person, association or corporation oper-
ating a railway within the State that shall injure or kill any
live stock of any deseription by the running of any engine or
engines, car or ears, over or against any snch live stock, shall,
within ten days thereafter, post at the first railway station in
each direction from the place of such injury or killing, a notice
in writing in such conspicuous place on the outside of such
stations, and mail a duplicate to the County Clerk of the county
in which stock is injured or killed, which notice ghall contain
the number and kind of animals so injured or killed, and a full
deseription of each, with the time and place, as near as may be,
of such injury or killing, and shali be dated and signed by
some oflicer or agent of such person, association or corpora-
tion operating such railway.

Sece. 2. Every person, association or corporation that shall
fail, neglect, or refuse to comply with the provisions of this
chapter shall be deemed guilty of a misdemeanor, and on con-
viction thereof shall be fined in any sum not exceeding $100.

SEc. 3. Every person, association or corporation operating
a railway within this State shall be liable for all damages sus-
tained by the owner of any live stock killed or injured by the
engines or cars of said person, association or corporation.

I am constrained to the view that this bill is subject to constitutional
objections as being contrary to the due process of law clause of the
fourteenth amendment to the Constitution of the United States. [ con-
sider sections 1 and 2 of said Act unobjectionable, as it is within the
power of the Legislature to pass such provisions, and also to impose a
penal clause for the noncompliance with =uch provisions. The objec-
tionable feature of the Act is found in section 3, which is as follows:

Sec. 3. Every person, association or corporation operating
a railway within this State shall be lhable for all damages sus-
tained by the owner of any live stock killed or injured by the
engines or cars of said person, association or corporation.

This is clearly unconstitutional, as it is in direct violation of the four-
teenth amendment of the Constitution of the United States as depriving
a person of his property without due process of law.

FOURTEENTH AMENDMENT TO CONSTITUTION OF UNITED STATES

Seerion 1. All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor
<hall any State deprive any person of life, liberty or property
without due process of law; nor deny to any person within its
jurigdiction the equal protection of the laws.

Due process of law has heen held to mean as follows:

Due process of the law implies the right of the person
affected therehy to he present bhefore the tribunal which pro-
nounces judgment upon the question of life, liberty, or prop-
erty in its most comprehensive sen=e; to be heard by testi-




REPORT OF THE ATTORNEY-GENERAL

mony, or otherwise, and to have the right of controverting hy
proof of material fact, which appears npon the question of
vight in the matter involved. If any question of fact or lin.
bility be conclusively presumed against him. this i not due
process of law. (Zeigler v. South and North Alabama Railway,
I8 Ala. 594-600; guotation, p. 599.)

The identical section of this statute, which we are considering, has
been passed upon hy the Supreme Courts of other States, namely, Utah,
Montana, Idaho, Alabama, and Ilinois, and has been held in each
instance to be unconstitutional and void upon the ground that it deprives
a person of his property without due process of Jaw.

The Supreme Court of the State of Utah in considering this question
says as follows:

Tested by the light of these suggestions, how stands it with
the statute in this case? The defendant company, under a
charter granted by the Legislature, of which the statute men-
tioned is no part, has purchased its right of way over the lands
of the territory, established its track, and put thereon its engines
and cars, for the purpose of earrying out the original design of
the Legislature in granting its charter. It will then be seen
that the defendant is in the exercise of a lawful right, in a law-
ful way. Now comes the statute and says to the defendant:
“Notwithstanding all this, when vou killed an animal, you
shall pay its value to the owner? That is, although you are in
the exercise of a perfectly lawful pursuit, and withount any fault
or negligence, proof of killing and value shall be conclusive evi-
dence of wrong on your part, and you shall not be allowed to
aver or prove the contrary. If this he due process of law, then
all the Legislature has to do, to take the property of A and give
it to B, is to enact that when A sues B certain admitted facts
shall establish conclusively A’s right to recover, and B shall not
he heard to introduce evidence to the contrary. No matter how
careful and cautious an engineer may be in the management of
his train; no matter how steep the grade may be that his train
is going down; no matter how many hundred lives are in his
care hehind his engine—must all be sacrificed to save a horse
or cow, or is the company to pay the damages? (Jensen v, Union
Puacific Il’lll'lll'(l// ('mu/ulu'//', 6 Utah, 253-238. )

The Supreme Court of Montana, in passing upon a similar statute, held
that it is unconstitutional and void for attempting to impose a lability
upon such corporation without any negligence or breach of duty on its
part.

The gist of the action is negligence and until some negligence
is shown there cannot be said to be any lability. (Bielenberg v.
Bailway Company, 20 Pac. 31 l.)

And in the case of Cottrell v, Railiway Co., 21 Pac. 416, the Supreme
Court of Idaho held, where the statute was an exact copy of the one now
under consideration, that the name was void as not being " due process of
law?” See, also, Railway Co.v. Lackey, 78 111, 55, which holds to the same
effect.
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Therefore from an examination of the above-mentioned authorities this
office is of the opinion that section 3 of the Act above mentioned is uncon-
stitutional and void for the reasons stated.

Respectfully submitted,
Creve . Bager, Atorney-General.

Crimes and Punishments—Slot Machines

Under Stats. 1909, pp. 307-309, it is not unlawful to operate, maintain
or keep slot machines when they are played for cigars, cigarettes, drinks
or trade.

Carson Crry, February 21, 1911.
Hox. J. A. Saxpers, District Attorney, Tonopah, Nevada .

Dear Sir:  Replying to your favor of February 2.1911, in which you
request the following: “Please do me the favor to give me your opinion
of the gambling Act of 1909, affecting the conduet and operation of slot
machines) I beg leave to submit the following:

The Act to which you refer was passed by the | ,(‘[_'I slature of Nevada
and approved March 24, 1909, and is found in the session laws of Nevada,
1908-1909, pages 307-309, inclusive.

After the title and enacting clause the section of the Act to which vour
question refers is in substance as follows:

Seerion 1. It shall be unlawful for any person to deal, play
or carry on, open or conduet in any capaeity whatever, any
game of faro, monte, roulette, lasquenet, rouge et noir, rondo,
tan, fan-tan, stud-horse poker, seven-and-a-half, twenty-one,
hokey-pokey, craps, klondyke, poker, whist, bridge whist, five
hundred, solo, frog, or any other card game, or any banking or
percentage game, played with cards, dice, or any device, for
money, property, checks, eredit, or any representative of value;
or any gambling game in which any person keeping, conducting,
managing, or permitting the same to be carried on receives,
directly or indirectly, any compensation or reward. or any per-
centage or share of the money or property playved, for keeping,
running, earryving or permitting the said game to be carried on:
or to play, maintain, or keep any slot machine played for money
or for checks or tokens redeemable in money; or to buy, sell, or
deal in pools or make books on horse races; and any person who
violates any of the provisions of this section shall be guilty of a
felony, and upon conviction thereof shall he imprisoned in the
State Prison for a period of not less than one year or more than
five years.

The language of the first part of the statute—

It shall be unlawful for any person to deal, play or earry on,

"

open or conduct in any capacity whatever * % % a5y device

for money. property, checks, credit, or any representative of

vilne—
would seem to include under the law anything which was constructed,
planned or contrived for the purpose of gambling. <o whenever “ money
or other valuable is hazard, which may be lost or more than the value
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obtained and dependent upon chance, the construction is gambling?
State v, Swith, 10 Tenn. (2 Yerg.) 272-2K1.

And under this part of section one a gambling device would inelude
slot machines when played for money, property, checks, credit, or any
representative of value, and it would he unlawful to conduect or operate
aslot machine for money, cigars, cigarettes, drinks or anything in trade.

" A slot machine is held to be a gambling device? (Words and Phrases,
vol. 4, sees, 30-32 )

In the case of In re Lee Tong, found in 18 Fed. 253-257, the court
says: "A gambling device is defined to be anything which is used as a
means of playing for money or other thing of value <o that the result
depends more largely on chance than <kill?”

Had section 1 of the said Act ended here, as above quoted, without
making special reference to slot machines further on in the said seetion,
there is no question but that slot machines operated for drinks, cigars
cigarettes, trade, ete., wonld he unlawful under the eomprehensive -
guage of the portion of section 1. above quoted, for, as we have seen,
a slot machine isa gambling device, and money, property, checks, credit,
or representative of value is hrond and comprehensive enough to inelude
cigars, cigarettes, drinks. trade, ete., but further on in the sime section
of the said Act, the Legislature specified slot machines in the following
manner:

Or to play, maintain, or keep any slot machine played for
money, or for checks or tokens redeemable in money.

From this direct and positive language the only construction that can
be reasonably placed upon the same is: That the Legislature intended
to make it unlawful "to play, maintain, or keep any slot machine played
for money or for checks or tokens redeemable in nmoney! but there is
nothing in the language of this section to express or indicate
tion to place a restriction on slot machines when they are
played for cigars, cigarettes, drinks or trade.

The law of statutory construction is:

anointen-
maintained orp

Where there are two provisions in a statute, one of which i«
general and designed to apply to cases generally, and the other
is particular and relates to only one case or subject within the
scope of the general provision. then the particular provision must
prevail; and if hoth cannot apply, then the particular provision
will be treated as an exception to the general provision. (Lewis-
Sutherland, Statutory Construction, 24 ed. vol. 2. sec ONT.
Dahule v, l,/”/‘/'- 168 111, 102 I'm;/;/.' v. Hhtehinson, 172 [11.
1‘“.‘ .1/’“1':/5 v. KNansas ('ity /n"//, Co., 111 “H, :';U‘.': Arnold v,
Conneil Blufix, 85 lowa, e Hawes v, Flicgler, ST Minn. 319:
I ve Rouse, Hazard Cn., 91 Fed. 96.)

"Where a statute expresses first a general intent and afterwards an
inconsistent particular intent, the latter will be taken as 4an exception
from the former and hoth will stand?” (Sutherland, Statutory Con-
struction, 15t ed, sec. 153.)

For the foregoing reasons it is the opinion of this office that the Legis-
lature did not intend to make it unlawful to operate.
slot mAchines when said slot machines are played
drinks or trade, but that it was the manifest intentic

maintain, or keep
for cigars, cigarettes,
mof the Legislature,
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as clearly expressed in the latter portion of said section of the said Act,
to place a restriction on slot machines only when played, maintained or
kept for money, or checks or tokens redeemable in money.
Respectfully submitted,
CLeve . BARER, Attorney-General.

Secretary of State—Corporations—Fees for Certifying Copies.

Where copy is “furnished” by applicant, the Secretary of State is
authorized to charge $2 for certifying to same.  Where copy iz made by
Secretary of State, he is entitled to 40 cents per folio and 85 for certifi-
cate and =eal.

Carsox Crry, March 13, 1911.
Hox. Georce Brobicas, Secretary of State, Cuarson City, Nevada,

Dear Sir: | have your favor of the 11th instant requesting an official
opinion “eoncerning the fee to be charged under the General Corporation
Law for certifying to a copy of articles of incorporation wherein the oftice
of Seeretary of State makes the copy of the articles] and in reply beg to
state:

Your request relates to the interpretation to be placed upon the para-
graph of section 102 of the General Corporation Law, reading: "for
certifying to articles of incorporation when copy is furnished, two dollars?
This office interprets the Janguage here used to mean that the copy so
“furnished” shall be prepared outside of your office, by or for the person
desiring to procure the certificate to same; on the other hand, where a
person requests to be furnished with a certified copy of articles of incor-
poration, which are on file and of record in your office, the fees which
vou are entitled to charge and demand therefor are those provided for
in section 1938, General Statutes (Cutting Compilation), to wit, 40 cents
per folio for preparing copy and 85 for certificate and seal.

Respectfully snhmitted,
CLEVE H. BAKER, Attorney-General.

Counties —County Commissioners—Emergency Loans—State Board of
Revenue,
The langnage of section 6 of the Act of 1903 (p. 107) =" may authorize
a temporary loan for the purpose of meeting such necessity or emer-
gencey”—is not peremptory, and by its terms leaves it entirely to the dis-
eretion of the Commissioners whether or not they shall authorize a loan.

Carsox Crry, April 8, 1911,
Hox. Tasker L. Oboig, Governor, Carson City, Nevada.
Diear Sir: [ have before me, under vour reference of the 7th instant,
letter of Mr. K. O. Patterson, County Clerk of Ormsby County, dated the
Sth instant, and addressed to vou as Governor, reading as follows:

CarsoN Crty, April 5, 1911.
Hox. T. L. Oboig, Governor, Carson City, Nevada,

My Dear Sik: I think that it becomes my duty at this time to ecall your
attention to the fact that the County Commissioners of Ormsby County, Nevada,
did at their last meeting refuse to follow the law of the State relative to pro-
viding funds for the government of their county.
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Under the law of 1903, pages 107110, inclusive—" An Act relating to mnnle'
government and the redunetion of the rate of county taxation) approved March
13, 1908—provision is made for the procuring of the necessary funds to earry on
the government of a county, and the penalties are therein stated for a violation
of this law. That I may not be held for a violation of these laws is my nhf'wt
in making this statement to you, vou being a member of the State Board of
Revenue,

E. P. Esser, Chairman of the Board of County Commissioners of Orinsby
County, at the last regular meeting of the board, held Apnl 3, 1911, presented a
resolution to the said Board of Commissioners for their consideration, which
resolution was to the effect that the State Board of Revenue, by resolution, grant
the county of Ormsby permission to borrow $3,000 with which to govern them-
selves; and two Commissioners, Geo. E. Kitzinever and Joseph Rochon, refused
to make this borrow, and stated that they would not vote to borrow any money
for the connty and would not support or vote for this resolution,

The county of Ormsby, Nevada, has at this time no money whatever with
which to pay its bills, cither for elected officers or for nécessary running
expenses, and no hills have been paid for the last two months,  In iy opinion this
matter shonld be looked into at once by the State Board of Revenue, as pro-
vided in the above-cited law.

Awaiting vour instructions in this matter, | remain, sir,

Yours very respectfully,
E. O. PATTERSON, County Clerk:,

It would scem from a reading of the above letter that Ormshy County
has not, in its treasury at the present time. money with which to pay
the salaries of its officers, and that two members of the Board of County
Commissioners, at their regular meeting on April 3. 1911, refused to
vote or support a resolution anthorizing a termporary loan of 85,000 to
be used in the payment of salaries and other necessary covaty expenses,
and that, by reason of such failure and refusal on theie part, they had

failed to comply with the requirements of the Act of the Legislature of
the State, to wit: An Act entitled " An Act relating to county govern-
ment and the reduction of the rate of county toxation? approved March
13, 1903, section 6 of which said Act relates v the manner in which the
Board of County Commissioners of any county. desiving to authorize a
temporary loan for county purposes, shall proceed, which said section
reads as follows:

In case of great necessity or emergeney, the Board of Commis-
sioners by unanimons vote, by resolution re~iting the character
of such necessity or emergeney, may anthorize a temporary loan
for the purpose of meeting such necessity or erjergency . but such
resolution shall not take effect until it has heen approved by
resolution adopted by a majority of the State Board of Revenue,
and the resolution of the State Board of Revenue shall also he
recorded in the minutes of the County Commissioners.

It will be noted that the language used in t! section—""may author-
ize a temporary loan for the purpose of meeting such necessity or
emergency”—is not peremptory, and by its terms leaves the question
entirely in the discretion of the Commissioners, whether or not they shall
authorize a loan, and in case they do, by a nnanimous vote, authorize
the loan, the resolution authorizing it shall not take effect until it
has been approved by resolution adopted by the state Board of Revenue,
and is the only right or authority given by the Act to said board, relat-
ing to the action of a Board of County Commis<ioners in this State
desiring to authorize a temporary loan for counte pnrposes,

The fact that two of the Commissioners refused to vote in favor of the
resolution authorizing a loan, was not, as far 4= [ can determine from
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an examination of the statute above cited, a violation of any of its pro-
visions, and their action, in that particular instance, is not sihject to
review or control by the State Board of Revenue.

Very respectfully,

Cueve 11, BARER, Allorney-General,
By James R Juoae, Deputy.

Constitutional Law—State Board of Examiners—Claims Against the State—
Allowance of Unliquidated Claims.

A claim against the State, for which no appropriation has been made,
must before it is transmitted to the Legislature, or passed upon by that
body, be presented to, considered and passed upon by the Board of
Examiners,

Carsox Crry, April 11,1911,
Hox. J. Eacers, State Controller, Carson City. Nevada.

Dear Sir: I have your letter of the 5th instant in which you request
my opinion relative to drawing yvour warrants as State Controller in pay-
ment of the amounts appropriated by the Legislature, at its recent session,
in favor of Washoe County for 8742.50 and Dr. E. C. Krebs for $92.

The reason you give for declining to draw your warrants in payment
of the amounts appropriated above is that the claims were not. so far as
you are advised, or can ascertain, submitted to, considered by or passed
upon by the Board of Examiners before they were transmitted to or
passed upon by the Legislature; that no claim for the sums appropriated,
or either thereof, has been lodged in vour office by the Clerk of the Board
of Examiners.

Section 21, article 6, Constitution of Nevada. relating to the manner of
presenting claims against the State for which no appropriation has been
made, reads as follows:

The Governor, Secretary of State, and Attorney-General shall
constitute a Board of State Prison Commissioners, which board
shall have such supervision of all matters connected with the
State Prison as may be provided by law.  They shall constitute
a Board of Examiners, with power to examine all claims against
the State (except salaries or compensation of officers fixed by
law), and perform such other duties as may be preseribed by
law.  And no claim against the State (except salaries or com-
pensations of officers fixed by law) shall he passed upon by the
Legislature without having been considered and acted upon by
said Board of Examiners,

The Supreme Court of thix State, in passing upon the provisions of
section of said article 6 of the Constitution, say:

At each biennial session of the Legislature appropriations are
made for the support of the government for the two years then
current.  From the nature of the case it is impossible for the
Legislature to anticipate the details of expenditures or to enu-
merate the specific disbursements to he made. Appropriations
are made under separate heads, and expenditures chargeable
thereto are considered and passed upon by the Board of Kxam-
iners in conformity with the requirements of the Constitution
that they "shall examine all claims against the State”  Claims
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for which no appropriation has been made must be acted upon
by the hoard before submission to the Legislature, in order that
its members may have the advantage of the information which
the members of the hoard would naturally acquire from the
nature of their duties. These provisions of the statutes pre-
fent a practical and reasonable exposition of the provisions of
the Constitution, and place the authority to andit unliquidated
claims with the hoard ereated for that purpose by the Constitu-
tion.  (Couwnty of Lyon v. Hallock, 20 Nev. 326.)

The reasoning of the Supreme Court, a< expressed in the foregoing
citation from its opinion, in passing upon the question of how elaims
against the State, for which no appropriation has heen made, shall be
presented and considered by the Board of Examiners, makes it quite
clear in iy judgment that the claim must, before it is transmitted to
the Legislature, or be passed upon by that hody, he presented to, con-
sidered and passed upon by the Board of Examiners,

For the foregoing reasons I advise that you decline to draw your war-
rant for the claims mentioned in your letter.

Respectfully submitted,

CLeEVE H. BAKER, Attorney-General.
By Jasmes R, Jubce, Deputy.

Taxation—State Tax Levy—Public Schools.
The state tax rate for publiec school purposes for the year 1911 is 10

cents on the 8100 valuation, as provided hy section 135, Stats, 1911, p.
220, notwithstanding the state tax levy (Stats. 1911, p. 106) fixes the
rate for the General School Fund at 6 cents.

Carsox Crry, April 20, 1911.
Hox. Jony Epwarps Bray, Superintendent of Public Instruction, Carson

('/'/]/. 4\': /‘mlll,

Dear Sz Your letter of the 12th instant duly received, and note
your request for an opinion of this office upon the question stated
lhu'l't'im l'v:u]ing:

Two bills relating to the state school tax levy were enacted
into law at the last legislative session, providing different rates
for such levy.

One of these was Substitute for Senate Bill No. 187, which
wias “An Act to fix the state tax levy, and to distribute the
same in the proper funds” This bill fixes the state tax levy at
60 cents on the 3100 of taxable property, and distributes the
same as follows:

General Fund, thirty-nine and six-tenths cents; State Interest and
Ninking Fund, three cents; Territorial Interest Fund, three cents; Gen-
eral School Fund, six cents; Contingent University Fund, five cents;
Contingent University Fund, 1905, No. 1. one-tenth of one cent: Con-
tingent University Fund, 1905, No. 2, three-tenths of one cent: State
Prison Interest and Sinking Fund, three cents,

This bill was signed by the Governor on March 18, 1911. By
its terms 6 cents would seem to be the state school tax levy.

The other bill, entitled " An Act concerning public schools,
and repealing certain Acts relating thereto? generally known as




REPORT OF THE ATTORNEY-GENERAL

the school code bill, under Chapter 10 relating to school funds,
reads as follows:
Ad Valorem State School Tax,

SEc. 135, An ad valorem tax of ten cents on the hundred dollars
of all taxable property in the State is hereby levied and directed to be
collected and paid in the same manner as other state taxes are required
to be paid; and said tax shall be known as the state school tax, and
the Board of County Commissioners of the several counties, shall,
annually, at the same time other state taxes are levied, add this to the
other taxes provided by law to be levied and collected, and it shall be
annually collected at the same time and in the same manner as other
state taxes are collected, and if, from any reason whatever, in any year

said taxes are to be levied as herein required, by the Board of County
Commissioners, the ( Connty Auditor shall enter the same on the assess-
ment roll, as required by law for other taxes.

The bill containing the provisions here quoted was signed by
the Governor on March 21, 1911.  Here is definitely set forth
a state school tax of ten c¢ents on the hundred dollars of tax-
.\hlv property and the concluding section of the hill says:

# % % and all Acts and parts of Acts in contlict with this Act
are hereby repealed?”

As the state school levy is an important matter for the schools,
and for all school boards in planning work and improvement
for the coming year, I respectfully ask in their behalf, your
opinion as to whether the legal rate is six cents or ten cents.

Substitute for Senate Bill No. 187, above quoted, and which became
a law March 18, 1911, fixed the state tax levy at 60 cents on each $100
of taxable property in the State, and distributed 6 cents on each hundred
dollars of the taxable property in the State, under this levy, into the
General School Fund; the " Act concerning public schools, and repealing
certain  Acts thereto) was approved by the Governor March 22, 1911,
and became effective as a law on that date; by section 135, chapter 10,
of this Act, under head of “School Funds! a state tax of 10 cents on each
8100 of all the taxable property in the State is directed to be levied and
collected in the same manner as other state taxes are required to be paid,
and is therein designated as the state school tax, and is, by =ection 136
of said Act, directed to be placed in and constitute a fund to be known
as the “State Distributive School Fund”  Section 221 of the Act provides
for the repeal of all Acts and parts of Actz in confliet with said Act

Taking into consideration, therefore, the fact that the Aet providing
for the state tax levy, in which the rate to be paid in to the General
School Fund was in force and effect on the date when the Act concern-
ing public schools became a law, that it was the intention of the Legisla-
ture, as expressed in this latter Act, to fix the amount of the state school
tax, levied and collected annually, at 10 cents upon each one hundred
dollars of taxable property in the State, instead of 6 cents, as fixed and
provided for in Substitute for Senate Bill No. 187,

You are therefore advised that it is the opinion of this office that the
state tax rate, anthorized by the above-quoted Act approved March 22,
1911, to be levied, collected and paid into the State Distributive School
Fund, designated by seetion 136 of said Aet ag the fund into which said
tax shall be paid, is 10 cents on each hundred dollars of the taxable
property in the State, Respectfully snbmitted,

By Jases R.Junae, Deputy Creve 1 Baker, Attorney-General.
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Fish and Game—Game Wardens—Licenses to Aliens.
The price of the license to be issued to aliens under section 3, Stats.
19()5’, p. 39, in §25.
Physicians and Surgeons—Dentistry
A physician and surgeon, engaging in the general practice of dentistry,
must procure alicense therefor as provided in section 1, Stats, 1905, p. 242.
Crimes and Punishments—Indians—Selling Liquor to Indians--Federal Laws
Members of the Shoshone tribe of Indians are not recognized as the
wards of the Government, and, not being accorded the aid and protection
of the General Government, the duty of protecting them devolves on the
State,
Persons arrested for selling liquor to Shoshone Indians should be
prosecuted therefor under state law.
Carsox Crry, April 20, 1911.
D. A. Pare, Kxq., District Attorney., Austin, Nevada.
Dear Si: I have your letter of March 23, 1910, with the following
inquiries:
The Game Wardens of Lander County are at a loss as to
whether foreigners are to pay one dollar or twenty-five dollars
for a license.  Also as to whether there i= any change as to the
appointment of Game Wardens by the County Commissioners,

Replying to the same T beg to state:  The license for foreigners, as

fixed by the Aet of 1909, found on page 39, Stats. 1909, third para-
graph of section 3, reads as follows:

To any person not a citizen of the United States upon the
payment of twenty-five dollars,

You are therefore advised that the Game Wardens are authorized and
required to collect from foreigners, who desire to either fish or hunt for
game in your county, the sum of twenty-five dollars for a license, The
dollar license mentioned in the Act refers to resident eitizens of the
United States in Nevada.

There is not, so far as I know from a hasty examination of the stat-
utes passed at the recent session of the Legislature, any change as to the
appointment of Game Wardens by the County Commissioners.

Concerning the requirements of the Aet regarding the fish law, the
same will be found on page 61, Stats, 1911, which will he distributed, |
apprehend, within the next sixty days, to the various county officials.

A= to the inquiry, which you made in your letter, dated April 13, 1911,
relating to the matter of license to a practicing physician and surgeon
engaged in the general practice of dentistry without having procured
a license for the practice of dentistry, I advise vou, that the Act of
1905, to which you refer in vour letter, and which has not heen, so far
as | have been able to ascertain, amended or repealed, requires all per-
SONs practicing Jrn!i-ll‘) to have received the proper .lllllllll'i[.\' therefor
from the Board of Dental Exuminers of this State, and further that they
are I'l'tlllil'rll Loy procore the ]M'I\-c' l‘mllli]'- Jd under said Aet of the l,(';,:i‘-
lature hefore engaging in the |n|‘:|4'li<'~- of that |rl'vnf<'<~i"ll in this State

In the matter of the two white men whom you mention as hay iHL.' heen
arrested in your county for selling liquor to Indians, members of the
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Shoshone tribe, and now heing held to answer hefore the grand jury,
there is not, <o far as 1 have been able to nscertain, any treaty existing
between this particular tribe, or any of its members, and the United
States, under or by the terms of which they receive, or are intended to
receive any aid or support from the General Government, nor are they
under the control of an Indian agent or <uperintendent, appointed by
the Government, and are not recognized as heing wards of the Govern-
ment.  Not being accorded the aid and protection of the General Gov-
ernment extended to the Piute Indians, the duty of protecting them
devolves upon the state authorities,

It is the opinion of this office that the men under arrest in your county
for selling liquor to Indians, as stated in your letter, should be prose-
cuted therefor under the state law,

Yours very truly,
Creve . BAKer, Attorney-General.

By James ROJvpGe, Deputy.

Taxation—Bullion Tax—Mines and Mining—" Actual Cost of Extracting”
Defined

The "actual cost of extracting” is covered by the cost of breaking or
removing ore from the vein, lode or deposit.

Licenses—Slot Machines
All persons desiring to operate slot machines for merchandise premiums

must procure a license upon the same by the quarterly payment of $20,
Licenses —State Liquor Licenses—Druggists' Liquor License

Under the provisions of section 9, Stat<, 1905, p. 228, the £12 annual
license therein provided for retail drug stores does not anthorize or war-
rant the sale of liquor at such stores except when preseribed by a duly
licensed and practicing physician.

Carsox Crry, April 24, 1911,
Hox. 1.. F. Apassox. State License and Bullion Tax .l{l"l:l,

Dear Sz Your letters of recent date requesting that 1 furnish you
opinions:

1. Concerning construction to be placed upon ceetion 1147, Cutting’s
Compiled Laws, relating to taxation of proceeds of mines, and partie-
ularly as to what constitntes “actual cost of extracting”

That portion of said section 1147, to which yonr inquiry, in the present
instance, applies, reads:

ALl proceeds of mines, including ores, tailings, horax, soda
and mineral-bearing material, of whatever character, shall be
assessed for purposes of taxation, for state and county purposes
quarterly, in the manner following:  From the gross yield
returned, or value of all ores. tailings, borax, soda or mineral-
bearing material of whatever character, there shall be dedueted
the actual cost of extracting <aid ores or mineral from the mine:
the actual cost of =aving said tailings; the actual cost of trans-
portation to the place of reduction or sale, and the remainder
shall he deemed the net ])l'um~n'vl~_ and shall be assessed and
taxed at the same rate ad valorem, as other property is taxed,
as provided in this Aet,
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The language used by the Legislature in section 1147, above quoted,
seems to itemize the several charges to be deducted from the gross yield
returned, or value of ores, ete., with the one exception which you point
out, to wit, "actual cost of extracting” which exception, it would seem,
from the statement in your letter, is varied in accordance with the views
of each separate mine owner or operator.  As [ understand the expression,
“actnal cost of extracting? as applied to mining operations, and as |
believe it was intended to he applied by the Legislature relating to tax-
ing proceeds of mines, is covered by the cost of hreaking, or removing
the ore from the vein, lode or mineral deposit, to be deducted from the
gross yield, being enumerated in the statute, and these enumerated
charges, together with the cost of breaking and removing the ore from
the vein, lode, or mineral deposit, cover all the costs and charges which
the owners or operators of mining properties, in this State, are entitled
to deduet from the gross yield of mines in making returns to you upon
which to base the amount of the bullion tax to be assessed to such mine.

2. Your second request for an opinion relates to the amount of leense,
if any, which the several county license collectors throughout the State
should demand and eollect from each person who is permitted to operate
a slot machine for merchandise premiums.  In the opinion heretofore
rendered by this oftice, upon the question of operating nickel-in-the-slot
machines, under date of February 21, 1911, the question of a license
being required was not considered or passed upon.

Under the Act of the Legislature, entitled "An Aot to amend an Act
entitled *An Aet relating to nickel-in-the-slot machines, and providing a

penalty for carrying on, or playing against such device,” approved Feb-
raary 23, 1901, and to prescribe a license for the carrying on of such
nickel-in-the-slot machines, and regulate their operation approved March
15, 1905 (Stats. 1905, p. 77), as amended and approved March 29, 1907
(Stats. 1907, p. 286). section Fof said Aet, relating to the licensing of
such machines, reads as follows

Sec. b Any person may procure a license for the carrying
onand operating of any nickel-in-the-slot machine, or machines
or similar deviees, ag mentioned and deseribed in section | of
this Act.  All <uch licenses <hall e issied and obtained in the
same manner as other gambling licenses are now jssyed and
obtained, upon the payment quarterly of the sum of twenty (£20)
‘]"”ilr." f“r ('.'U'Il Illl“'lli“" or ‘I(’\'i"v S0 “('I‘Il‘f"l. \\'Ili"ll sumn .‘h””
be collected and enforced in the sne manner as other gam-
bling licenses,

The foregoing provisions relating to licensing vickel-in-the-slot miachines
are operative and enforceable in the State at the present time, and it is
the t[lll.\ of all oflicers to see that the laws upot the statute hooks of the
State are enforced, and that all persons desiring to operate nickel-in-the-
slot machines for merchandise premiums shall first proenre a license from
the proper county oflicial, granting the right to operate such machine,
upon the payment quarterly of 220 for each machine or device, as in
said section 4 of the Aet above quoted, is provided,

3. Your third question relates to the construction to he placed upon
the state liquor leense of 12 required to he paid by all retail druggists
doing business in this State. under the Act of the Legislature of the State
of Nevada entitled " An At supplemental to an Aet entitled "An Act to
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provide revenue for the support of the government of the State of Nevada,
and to repeal certain Aets relating thereto,” approved March 23, 1891,
and to all Aets amendatory thereof, and to provide for a state license
upon the business of disposing at retail or wholesale of spirituons, malt,
or vinous liquors in thig State, and providing penalties for the violation
hereof)” approved March 15, 1905,

Section 1 of said Act reads as follows:

On the st day of July, 1905, and annnally thereafter on
January 1, every person, firm, company or corporation manu-
facturing or selling, either at retail or wholesale, any spirituous,
malt or vinous liquors shall in addition to the licenses now pro-
vided by law, take out a state liguor license as hereinafter pro-
vided, which license shall not be transferable by sale, assignment
or otherwise.

Under the provisions of the foregoing section it is provided that "every
person, firm, company, or corporation, manufacturing or selling, either
at retail or wholesale, shall take out a state liquor license, as hereinafter
provided? * * * ;

Section 9 of said Aet reads:

This Act shall take effect on the 1st day of July, 1905; pro-
vided, that the licenses collected for the year 1905 shall be pro
rata for the remainder of said year 1905, caleulated at fifty
dollars per anuum for retailers, twelve dollars per annum for
retail drug stores; and one hundred dollars per annum for
wholesalers and retailers, as herein provided.

The foregoing section fixes the state license at 850 per annum for
retailers, and 12 for retail drug stores. Under this provision of the
statute you state that in some cases retail druggists claim the right, and
advertise to that effect, to sell liquor by the bottle. The license granted
to retail druggists, upon payment of the amount required to be paid by
them under said section 9, does not authorize or warrant the sale of
liquor by them except when preseribed by a duly licensed and practicing
physician, and in no other manner.

You are therefore advised to instruct the officers to enforce the law in
the respect above indicated, and not permit retail druggists to sell or
serve customers with liquor, wines or alcoholic stimulants, except when
authorized so to do upon prescriptions of licensed practicing physicians.

Respectfully submitted,
Creve H. BAKRER, Aftorney-General.

Constitutional Law—Legislature—Power to Appropriate Money in Payment
of Claim for Damages

The Act of 1911, p. 288—"An Act for the relief of Nevada Ballard”—

for injuries received by her while upon the premises of the State Capitol

is within the power vested by the Constitution in the Legislature and
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final, and the State Treasurer is required to pay the sum therein appro-
priated.
Carson Crry, April 27, 1911.
Hox. Wy, MeMirras, State Treasurer, Carson (ity, Nevada.
Dear Sir: Your letter of the 8th instant is before me, in which you
request my written opinion upon the subject-matter of said letter, reading:
Being in doubt as to the validity of the action of the Legisla-
ture, at its last session, in appropriating 81,000 to Mrs. Nevada
Ballard, for injuries received by her while upon the premises of
the State Capitol, T desire your written opinion relative to the
sanie, with instructions to me, the custodian of state moneys,
as to whether T should pay the warrant, drawn for the above
amount in favor of Mrs. Nevada Ballard,
My doubt rests more particularly in the interpretation of sec-
tion 1, article 3, of the State Constitution, relating to the func-
tions of each department of the government.

The claim referred to in your letter is one the payment of which is
authorized by an Act of the Legislature of the State of Nevada entitled
“An Act for the relief of Nevada Ballard] approved March 20, 1911, and
reads as follows:

Whereas, Nevada Ballard, the wife of W. 8. Ballard, on the
s0th day of July, 1910, in descending the narrow stairway lead-
ing into the ladies’ toilet in the basement of the Nevada State
Library building, fell therefrom, receiving great bodily injury
which disabled her for life, and incapacitated her from perform-
ing any kind of labor, which said stairway was unsafe and
dangerous, being unprotected by railing and without light to
guide her footsteps; and

Wiereas, The said W. S. Ballard has laid out and expended
a large sum of money for medical services and nursing at Carson
City and in the City of San Francisco in the vain endeavor to
cure her of the injuries received as aforesaid: now, therefore,

The People of the State of Nevada, represented in Senate and A sse mbly,
do enact as follows:

SEcrioN 1. The sum of four thousand dollars is hereby
appropriated, out of any moneys in the General Fund of the State
Treasury not otherwise appropriated, for the relief of the said
Nevada Ballard in full compensation of the injuries sustained.

Sec, 2. The State Controller is hereby directed to draw his
warrant in favor of the said Nevada Ballard for the sum of four
thousand dollars, and the State Treasurer is herehy directed to
pay the same on the execution and delivery by the said Nevada
Ballard and W. 8. Ballard of a proper release to the State for
any further claims for damages for such injuries, such release
to be approved by the Attorney-General.

The gquestion which you raise iz, as I understand the inquiry in your
letter to be: Has the Legislature the authority to appropriate money for
the payment of this claim out of the State Treasury, and to direct vou,
as State Treasurer, to pay the same, upon presentation of the warrant of
the State Controller for the sum?
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Article 3, Constitution of Nevada, referred to in your letter, reads:
SectioN 1. The powers of the government of the State of
Nevada shali be divided into three separate departments—the
legislative, the executive, and the judicial; and no person
charged with the exercise of powers properly belonging to one
of these departments shall exercise any functions appertaining
to either of the others, except in the cases herein expressly
directed and permitted.

The powers conferred upon each of these departments is defined in
the articles of the Constitution relating specially to each respectively.

The law-making power is vested by the Constitution (art. 4, sec. 1)
in a Senate and Assembly designated “The Legislature of the State of
Nevada” Section 19 provides: "No money shall be drawn from the
treasury but in consequence of appropriations made by law? The Legis-
lature is therefore vested with the sole and exclusive right and power to
authorize the payment of money out of the State Treasury, and, as in
the case under consideration, where properly presented and considered
by that body, and its payment authorized by direct legislative action,
this action by the Legislature authorizing the payment of this particu-
lar claim is, in my judgment, final and within the power vested by the
Constitution in the Legislature,

In County of Lyon v. Hallock, 20 Nev. 329, a somewhat similar (ques-
tion to the one involved here was being considered. In the opinion of
the court deciding that case, Justice Belknap used this language :

If a claim of this character is allowed by the Legislature, the
form of the law is generally such as to create a liquidated
demand for which a warrant upon the treasury is issued,

By section 1987, Cutting’s Compilation, the duties of the State Treas-
urer are defined to be as follows:

Sec. 4. He shall receive and keep all moneys of the State
not expressly required by law to be received and kept by some
other person; shall receipt to the Controller for all noneys
received, from whatever source, and at the time of receiving the
same; shall disburse the public moneys upon warrants drawn
upon the treasury by the Controller of State, and not otherwise.
Such warrants shall be registered, and paid in the order of their
registry .

Thig office is not authorized, nor is it the desire of the Attorney-
General, when his opinion is requested hy any state official authorized to
make such request, to instruet such or any state official as to his duties
or the manuer in which the same shall be performed. The opinion given
in response to such request is, in every instance, advisory solely and =0
intended.

[t is the opinion of this office that the payment of the Ballard clain,
by you as State Treasurer, is duly authorized by the action of the Legis-
lature thereon.

Respectfully submitted,

CLevE H. BARER, Attorney-General,
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Licenses—Liquor License—Wholesale Liquor License,

A corporation manufacturing malt liquors in one county, and having
branch offices in another county, where its goods are stored and sold by
its agents at wholesale, is required to pay a wholesale license for each
branch office,

Every corporation doing a wholesale liquor husiness in this State must
take out a wholesale and retail license for each separate place of business
that it maintains.

Carsox Crry, April 27, 1911,
Hox. H. F. Breog, District Attorney, Hawthorne, Nevada.

DEar Sir:  This office is in receipt of your letter of April 25, 1911,
The first question which you submitted to me for my opinion is as
follows:

Does a corporation which manufactures malt liquors in one
county of this State, and has branch offices in another county,
where goods of their manufacture are stored and sold by their
agents at wholesale, have to pay for a wholesale license for the
branch offices?

An Act passed by the Legislature of the State of Nevada entitled ** An
Act to provide revenue for the support of the Government of the State
of Nevada, and to repeal certain Acts relating thereto? approved March
23, 1891, found at page 135, and more particularly at page 174 follow-
ing, provided for a license tax, and this Act was amended by an Act
passed by the Legislature entitled "An Aet supplemental to an Act
entitled "An Aet to provide revenue for the supnort of the Government
of the State of Nevada, and to repeal certain Acts relating thereto,’

pproved March 28, 1891, and to all Acts amendatory thereof, and to

provide for a state license npon the business of disposing at retail or

vholesale of spirituous, malt, or vinous liquors in this State, and pro-
ling penalties for violation hereof?”

Section 1 thereof, reads as follows:

On the 1st day of July, 1905, and annually thereafter on Jan-
uary first, every person, firm, company or corporation, manu-
facturing or =elling, either at retail or wholesale, any spirituous,
malt or vinous liquors, shall in addition to the licenses now
provided by law, take out a state lignor license as hereinafter
provided, which license shall not he transferable by =ale, assign-
ment or otherwise,
wtion 8 provides for the retail license and reads as follows:

The several Sheriffs of the respective counties of this State
e ln‘l‘l'lt_\' made the collectors of, and authorized and H'qnil'«"l
to issue and collect, said licenses, and shall, upon the payment
of fifty (850) dollars, issue a retail state license to any person,
firm, company or corporation engaged in selling spirituons,
malt or vinous liquors in quantities less than five gallons, and
the word "Retail” shall he written in red ink across the face of
<uch license; provided | that retail drag stores <hall not e required
to pay more than twelve (812) dollars per annum for such retail
state “lllli)l' lieense,

section 4 provides for the wholesale license and reads as follows
Auy person, fivm, company or corporation disposing of spirit-

DX
0
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uous, malt or vinous liquors in quantities in excess of five gal-
lons shall be congidered a wholesaler or reetifier, and shail pay
a state liquor license of one hundred (8100) dollars per annum,
and the word “'Wholesale” shall be written across the face of
such license in red ink.

It is therefore my opinion that a corporation manufacturing malt
liquors in one county, and having branch offices in another county,
where its goods are stored and sold by its agents at wholesale, is required
to pay a wholesale license for each hranch office,

In reply to question 2, which is as follows:

Whether a corporation selling malt and gpirituous liquors,
manufactured in a foreign State, at wholesale and retail, hav-
ing three different places of business in the same county, must
take out a separate wholesale and retail license for each place
of husiness?

I beg to submit the following:

Stat=. 1905, section 1, above referred to, makes no distinction hetween
a corporation which manufactures malt liquors in this State and a cor-
poration selling malt and spirituous liguors manufactured in another
State,

It is my opinion that every corporation doing a wholesale and retail
busines< in this State must take out a wholesale and retail license for
each separate place of business that it maintaing, and that one wholesale
and retail license is not suflicient to cover all.

Respectfully submitted,
CrLeve H. BARER, Attoracy-General.

Constitutional Laws— Public Schools—Acts Partly Void.

So much of sections 215 and 217 of the acts concerning public schools
(Stat=. 1911, p. 183) relating to ehurchies, 1= unconstitutional and void as
not being germane to the title,

The remainder of said sections is constitutional and valid.,

\ statute may be void in pari and valid in part.

Carszox Crry, May 1, 1911.
To the District Attorneys of the Seveval Counties of the State of Nevada:
Deare i<z The following copy of an opinion furnished the District
Atorney of Washoe County will control the same '|Ih'~"EH|| and :l}')ll‘\'
thereto in the =everal other counties of the State.
Very respectfully,
Creve L, BAKER, Allorucy-General.
Hox, Wa, Woonnurs, Ji., District Attorney, Washoe County, Nevada,
DeEar =tk: 1 have the honor to acknowledge receipt of vour communication
f April 25, submitting the following question and requesting an opinion thereon:

[ wonld thank you for an expression of vour views as to whether o
not chapter 19, and also the preceding chapter (18) of an Acet entitled
“An Aet concerning publie schools and repealing certain Acts relating
theretol found in the advance sheets of the Statutes of the State of
Nevada, 1911, at page 183, and more particularly at page 245, come
within the restrictions of article 4, section 17, of the Constitution of
Nevada
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For the purposes of the discussion I will quote the title of the Act and said
chapters thereof, and article 4, section 17, of the Constitution of Nevada. The
title of said Act reads as follows: “An Act concerning public gchools and repeal-
ing certain Acts relating thereto?

Chapter 18 of said Act consists of two sections—section 215 and seetion 216-—
which read as follows:

Sge. 215, It shall be a misdemeanor for any person or persons to
wilfully and maliciously injure, mark, or deface any charch edifice,
schoolhouse or other building, public or private, its fixtures, books or
appurtenances, or to commit any nuigance therein, or to purposely or
maliciongly commit any trespass upon the grounds attached thereto, or
any fixtures placed thereon, or any enclogsure or sidewalk abont the
same, or in any manner to malicionsly and purposely interfere with or
disturb those peaceably assembled within such building or buildings.

SEC. 216, Any pergon or persons convicted of a misdemeanor under
the foregoing section of this Act shall be subject to a fine, not exceeding
two hundred dollars, or to imprisonment in the county jail not to
exceed gix monthg, or to both such fine and imprisonment.

Chapter 19 of said Act consists of three sections—section 217, section 218 and
gection 219—which are as follows:

Sgc. 217, It shall be unlawful for any owner or agent of any owner,
or any other person, to keep any house of ill-fame, or to let or rent to
any person whomsoever, for any length of time whatever, to be kept or
used as a house of ill-fame, or resort for the purpose of prostitution,
any house, room, or structure sitnated within eight hundred yards of
any schoolhouse or school room used by any public or common gchool
in the State of Nevada, or within eight hundred yards of any church
edifice, building or structure, erected and used for devotional services
or religions worship in the State of Nevada.

SEC. 218, Any person violating the provisions of section 217 of
this Act shall be deemed guilty of a misdemeanor, and on conviction shall
be fined not less than twentv-five dollars nor more than three hundred
dollars or to be imprisoned in the county jail not less than five nor
more than sixty days, or by both such fine and imprisonment, in the
diseretion of the court.

SEC. 219. It shall be the duty of the District Attorney and the
Sheriff of each county in this State to see that the provisions of this
Act are strictly enforced and earried into efiect, and npon neglect so
to do they, or either of them, shall be deemed guilty of a misdemeanor
in office, and may be proceeded against as provided in sections 63 to
72, inclusive, of an Act entitled “An Act relating to electionsy
approved March 12, 1872, (See Cutting’s Compiled Laws, sections
1646 to 1653, inclusive.)

Article 4, section 17, of the Constitution of Nevada, reads as follows:

SEC, 17. Each law enacted by the Legislature shall embrace but
one subject, and matter properly connected therewith, which subject
shall be bricfly expressed in the title, and no law shall be revised or
amended by reference to its title only, but, in such case, the Act as
revised, or seetion as amended, shall be re-enacted and publizhed at
length,

I shall consider your gquestion with reference to chapter 18 and chapter 19
separately, treating of chapter 18 in the first instance:

Chapter 18 consists of seetion 215 and section 216, A critical reading of sec-
tion 215 will disclose that reference is made therein as follows: "It shall be a
misdemeanor for any person or persons to wilfnlly and maliciously injure, mark
or deface any chureh edifice?”

Considering this part of the above seetion in connection with the title of the
said Act above quoted, and it becomes apparent that there is nothing in the title
of =aid Aet that embraces or ineludes chureh editices, or eould possibly do =o, by
the strongest implication—therefore, it is my opinion that so much of =aid section
215 as refers to chureh editices is elearly a subject not embraced or expressed in
the said title and not germane thereto, and consequently is unconstitutional and
void, ag being in violation of article 4, section 17, of the Constitution of Nevada.

“The constitutional provision that each law «hall embrace but one subject,
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which shall be briefly expresssed in the title, is mandatory, but should be lib-
erally construned? (State v. A h Sam, 15 Nev. 27.)
See also Lewis-Sutherland, Statutory Construction, 2d ed. vol. 1, pp. 180-182.
The Supreme Court, in discussing article 4, section 17, Congtitution of Nevada,
in the case of Bell v. Distriet Court, 28 Nev. 206, snys: " As was said in the case
of the State v. Stone, 24 Nev. 310, 53 Pac. 497, that a compliance with the provision
of the Constitution is essential to the validity of every law enacted by the legis-
lature has been so often decided by the court that it is not worth while here to
cite the causes? This same view was held by the Supreme Court of Nevada in
the case of State v, Gibson, 50 Nev., 353, and the test that is applied to an Act 1s
laid down by the Supreme Court of Indiana which gives the following rale:
The proper test in all questions of the sort is, does the body of the
particular legislation embrace more than one subject, and such matters
as are caleulated to assist in reaching the single object intended, and
is that subject disclosed by the title? If thus tested, it appears that an
Act embraces but one subject and matters properly connected there-
with, and that subject is shown by the title, it must be held to be con-
stitutional: otherwise not. (Isewhour v. State, 157 Ind. 517; 62 N, E.
40, 87 Am. St., Rep. 228.)

For further additional cases, see Lewis-Sutherland, Statutory Construction, 2d
ed.,vol. 1, p. 249, footnote.
The next question which presents itself at this time is whether the entire =ec-
tion 215 is void or only that portion which is not embraced in the title of said Aect.
am of the opinion that only so much of said section 215, to wit, that portion
relating to * church edifice,” a subject not included in the title of the Act, is uncon-
stitutional and void, and that the remaining portion of said section referring to
public schools is elearly embraced and expressed in the title, and therefore should
stand,

So if the body of an Aet embrace more than one subject, and only
one be mentioned in the title, the whole Act will be void, unless the
gubject mentioned in the title is so independently treated in the Act as

to be capable of separation from the other subject.
And again:

When the provisions of a statute which are not connected with its
subject are separable, they will be declared void and the residue sus-
tained. (Lewis-Sutherland, Statutory Construction, 2d ed., vol. I, p.
251, and footnote. )

It is a well-recognized principle of law that statutes may be void in part and
good in part.

When a part only of astatute is nnconstitutional and therefore void.
the remainder may still have effect nnder certain conditions. The
court is not warranted in declaring the whole statute void unless all
provigions are connected in subject matter, depend on each other,
were designed to operate for the same purpose, or are otherwise =0
dependent in meaning that it cannot be presumed that the legislature
would have passed one withont the other. The constitntional and
unconstitutional provisions may even be expressed in the same section
or even in the same sentence, and vet be perfectly distinet and sepa-
rable, o that the first may stand and the last may fall. The point or
test is not whether they are contairred in the same section, for the dis-
tribution into ections is purely artificial, but whether they are essen-
tially and inseparably connected in substance. If so connected, the
whole statute is void.

In Lewis-Sutherland, Statutory Construction, 2d ed. vol. 1, pp. 379-380,
author says:

It mav be laid down generally as a sound proposition that one part
of a statute cannot be declared void and leave any other part in force,
unlesss the statute is o0 composite, consisting of such separable parts,
that, when the void part is eliminated, another living, tangible part
remains, capable by its own terms of being carried into effect, con-
gistently with the intent of the legislature which enacted it in connec-
tion with the void part.
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It is therefore my opinion from the foregoing rensons that the subject-matter
referring to churches and the subject-matter referring to publice schools are
separate and distinet subjects, in no way interwoven or dependent the one upon
the other, and that, therefore, they may be separated and the portion treating of
churches is unconstitutional and void, and the remaining portion of the seeti
ghonld stand,

Section 216 will apply to the portion of sections 215 which refers to public
schools. In considering chapter 19, in my judgment the same reasons which
are cited above with reference to section 215 apply with equal force and effect to
section 217, and therefore that portion of section 217 that relates to the keeping
of any house of ill-fame within eight hundred yards of any church edifice, ete.,
is unconstitutional and void, and that the remaining part—public schools and
the limitation of houses of ill-fame within eight hundrm}
stitutional and will stand,

Section 218 will apply to the valid portion of gection 217.

With reference to section 219, I deem it unnecessary to pass upon the question,
4% it is to be presumed that sworn officers of the law ‘wil] perform their duty.

Respectfully submitted,
CLEVE I, BAKER, Altorney-General.

vards—therefore is con-

Licenses—Billiard Tables.

The term "billiard table” as used in section 1187, Comp. Laws,
includes all tables used in public resorts whether for playing billiards or
for playing pool.

Carson Crry, May 13, 1911.
Hox. .. F. ADAMSON, State Livense and Bullion Tuy Agent.

Dear Sik: 1 have your letter of recent date whicl, reads in part as
follows

Rev. Laws, sec. 1187, reads in part as follows:  From each
proprietor or keeper of a billiard table, not kept for the exely-
sive use of the owner or his family, for each table, five (85)
dollars per Quarter-vear. This refers to license tax. You will
note that “pool tables” are not particularly specified. In some
counties in the State | find license collections heing made on
billiard tables and 1ot pool tables. In some counties license
collections are heing made on both  billiard and pool tableg,
while in others, license collections are being made on neither.
While not giving definite instructions in ANy instance, my gen-
eral line of talk to the various Sheriffs has heen that pool tables
technically come under the law, and licenses should e collected
on them as well as billiard tahles.

I 'wonld be glad to have your opinion on this matter as 8001
as possible in order that | may issue definite instruetions,

The question above submitted and upon which you request my opin-
ion has not, [ believe, been passed by the courts of this State.

The Century dictionary defines “pool” as heing a “game played on a
billiard table with six pockets”  The same work in defining "hilliard
table” says:

A table built of mahogany or other hard wood; the bed of the
table is either slate or marble covered with a fine, green cloth;
the railing surrounding the hed and rising above it two to two
and one-half inches, the inner sides of which are composed of
rubber, covered with the same character of cloth .
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Many hilliard tables have six pockets, and used for playing pool; this
is nearly the style of the present “English” billiard table.

The question as to whether or not a table upon which either the game
of pool or billards could be played could, where minors were permitted
to frequent a room and play pool upon such tables, be construed to vio-
late a statute reading:

No person who keeps a billiard hall, beer saloon, or nine-or
ten-pin alley, nor the agent, clerk, or servant of any such per-
gon, nor any person having charge or control of any such hall,
saloon or alley, shall permit any minor to remain in such hall,
saloon or alley, or take part in any of the games known as
billiards, nine -or ten-pins.

The Supreme Court of Towa passing upon the question used this
guage: :

[t may be conceded that the game of billiards is essentially
different from that of pool, and that, in allowing minors to
engage in the latter game the law was not violated. * * %

But when engaged in the game, they remained in the defend-
ant’s room containing two tables on which either game might
be played. Tt is quite immaterial whether the minor indulges
in any game whatever, if he is permitted to enter the room and
remauin therein for any purpose, and that room is a billard hall,
the keeper is amenable to the penalties of the law. This is
evident from the reading of the statute above quoted, * * %
If the game be different, hoth are played on tables, which are
invariably deseribed by the lexicographers as billard tables of
four or six pockets or without pockets, and these fix the char-
acter of the room in which they are kept. * * %

The Standard dictionary defines “ pool” as “one of the various
games playved on a six-pocket billiard table? It is treated in
Webster's International dictionary and the Encyelopedia Brit-
tanica as a kind of billiards, * * #*

But the definition of the lexicographers and encyclopedias,
to the effect that, whatever the game, the pocketed and pocket-
less are alike billard tables cannot be ignored. * * ¥

[t is not so important what the place was called, as what it
really was.  Two billiard tables upon which people were gen-
erally permitted to play pool at a fixed fee per game were kept
in 4 room by defendants, and notwithstanding the incidental
sale of cigars, candy and peanuts, they constituted a billiard
hall within the meaning of the law.

From the definition of “billiard table” given hy the several standurd
authorities above quoted, and of the game of "“billiards” and “pool? the
plaving of which games arve, as appears from the foregoing definitions,
confined and restricted to " hilliard tables? the conclusion seems irresti-
hle that the Legizlature in the enactment of said section 1187 providing
for licen=ing " billiard tables” had in mind and intended by said expres
<ton to include thereunder all tahles used in ;Nlh“v resorts, \\]n'”u r for
playing billiards or for playing pool.

Such, vou are advised, i< the opinion of this office.

Very respectfully,
By James R Jooae, Deputy. Creve . BAger, Atlorney-Giencral
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Employer and Employee—Eight-Hour Law—Mines and Mining—Watchmen.
The eight hours’ employment contemplated by Stats. 1903, p. 33,
means eight hours’ actual labor.
A person employed as a watchman, in, abont aund upon the surfuce
workings of any mining grounds and premises, is ineluded in the term
“workingman! as used in Stats. 1911, p. 375,

Caksox Crry, May 15,1911,
Hox. Gro. N. Nokw, District Attorney, Virginia City, Nevada,

Smr: [ have the honor to acknowledge receipt of your letter of May
8, in which you request an opinion from this office on the following
subject-matters:

First—The miners degire to ascertain if they are obliged to
be in the performance of eight hours of actual work, or whether
they should be allowed suflicient time for partaking of their
luncheon. and that time to be dedueted from the eight hours
of labor required, or whether they can be lawfully required to
devote nine hours to their labor and eating purposes.

Second—Can a person employed as a watchman in, about and
upon the surface workings of any milling or mining grounds
and premises be obliged to work more than eight hours out of
every twenty-four per day withont additional compensation
therefor?

I shall consider these two questions in their order,

An Act passed hy the Legislature of Nevada and approved February
23, 1903, found in the Statutes of Nevada, 1903, at page 33, entitled
"“An Act regulating the hours of employment in underground mines and
smelters and ore reduction works, and providing penalties for violation
thereof! reads asg follows:

Secrion 1. The period of employment of workingmen in all
underground mines or workings shall be eight (8) hours per
day, except in cases of emergency where life or property is in
imminent danger.

Skc. 2. The period of employment of workingmen in smelters
and in all other institutions for the reduction or refining of ores
or metals shall be cight (8) hours per day, except in cases of
cmergency where life or property i< in trominent danger,

SEc, 3. Any person who violates either of the |)r|><'wl'll\).: see
tions of this Aect, or any person, corporation, employer or his or
its agent, who hires, contracts with, or causes any person to
work in an underground mine or other underground workings,
or in a smelter or any other institution or place for the redue-
tion or refining of ores or metals for a period of time longer than
eight (%) hours during one day unless life and property <hall he
in imminent danger, <hall be guilty of @omisdemeanor and upon
conviction thereof <hall be punished by a fine of not less than
one hundred (2100) dollars, nor more than five hundred (8500)
dollars, or iimprisonment in the county jail not more than six
months, or by hoth gueh fine and nnprisonment.

SEc, Thi= Aet shall take effeet =1 X1y ll:l.\" from and after
It passage,
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The question, us 1 view it, is whether time for luncheon shall be
deducted from the eight hours’ employment as prescribed in the above-
entitled Act.

The whole question can be answered hy a determination of what the
word "employment” as used in the said Act means. The word “employ-
ment!” as used in the statute, has a plain and definite meaning. Webster
defines it as follows: “Employment: The act of employing or using; also
the state of being employed?” (Wordsand Phrases, vol, 3, p. 2381; Shortv.
Bullion Beek and Champion Mining Camp, 45 L. R. A. 604.)

If then, employment means “the state of being employed” or engaged,
it would seem that the statute contemplated the eight hours, actual employ-
ment in labor,

However, the Supreme Court passed upon this Act when the consti-
tutionality of the same was raised and sustained, and Judge Talbot in
discussing the same, speaking for the court, said:

We cannot say that this law, limiting the period of labor in
wuderground mines to eight hours each day, is not ealeulated to
promote health; that it is not adapted to the protection of the
health of a class of men who work in underground mines. (Er
Parte Boyce, 27 Nev. 335.)

Therefore, from Judge Talbot’s own words in passing upon this eight-
hour law he declares it to be a law “limiting the period of labor in under-
ground mines to eight hours each day” Here it is plainly seen he
construes the word “employment” to mean actual labor.

[ am, therefore, of the opinion that the eight hours” employment con-
templated by the statute means eight hours’ actual labor.

The second question you advance resolves itself into whether a watch-
man comes within the terms of the Act passed by the Legislature of
Nevada, approved March 24, 1911, and found in the Statutes of Nevada,
1911, at page 373, and if =0, whether he can be obliged to work more
than eight hours out of every twenty-four per day without additional
compensation therefor.  The said Act reads as follows:

Secrton 1. The number of hours of work or labor of mechan-
ics, engineers, blacksmiths, carpenters, top men. and all work-
ingmen employed or working on or about the surface or surface
workings of any underground mine workings, shall not exceed
eight (8) hours in any period of twenty-four (24) hours, except
in cases of emergency where life or property is in imminent
danger.

Sec. 2. Any person who violates any of the provisions of this
Act, or any person, corporation, employer or agent who hires,
contracts with, or in any manner causes or induces any person
to work or labor on or about the surface or surface workings of
any underground mine workings for more than eight (8) hours
in any period of twenty-four (24) hours, except in cases of
emergency where life or property is in imminent danger, shall be
guilty of a misdemeanor and upon conviction thereof shall he
punished by a fine of not less than one hundred (8100) dollars
nor more than five hundred ($500) dollars, or by imprisonment
in the county jail for not longer than six months, or by hoth
such fine and imprisonment.




REPORT OF THE ATTORNEY-GENERAL

Sec. 3. This Act shall take effect and be in force thirty days

from and after its passage and approval,
A watechman has been defined as follows:

A watchman is an officer in cities or towns, whose duty it is
to watch during the night and take care of the property of the
inhabitants. (Black Law Dict.: Bouvier Law Dict.) Webster's
definition of the word “watchman” is: “One who guards the
streets of a city or building by night?

The next query then is, whether a watchman is a workingman in the
sense contemplated by section 1 of said Aet?

The first part of said section specifically ennmerates mechanies, engi-
neers, blacksmiths, carpenters, and then adds a clause so sweeping in its
nature as to elude "all workingmen employed or working about the surface
or surtace workings of any underground mine workings?

Obvionsly a watchman is not ineluded among those specifically enu-
merated in the first part of said section, and this leads us to a considera-
tion of the latter portion of said section 1 or to what is included under
the expression “workingmen?”

Century dietionary defines * workingman” as "a laboring man or one
who earns his living by manual labor?

“A bookkeeper is not a workingman within Laws 1897, ¢. 415, see. 8,
preferring wages of workingmen of insolvent corporations”  (Cochran v,
A. 8. Baker «& (0., 61 N. Y. Supp. 724.)

A Inborer is defined as follows:

The Century dictionary defines “laborer” as “one who labors or
works with mind or body, or both. hut specifieally one who is engaged
in some toilsome physical oceupation, or, in a more restricted sense, one
who performs work requiring little skill or special training as distin-
guished from a skilled workman or one engaged especially in hushandry?
(Cochran v. A. S. Baker & Co. 61 N. Y. Supp. 724.)

“Laborers” as used in Laws of 1892, ¢. 688, sec. 514, making stock-
holders of corporations personally liable for all debts due any of their
laborers, servants or employees, other than the contractors, for services
performed by them, are those who toil in a menial capacity. ( Bristol
v. Kretz, 49 N. Y. Supp. 404.)

“Laborer; one who, as a means of livelihood. performs work and
labor for those who employ him? (Oliver v. Macon Hardware (0., 98
Ga. 249, 25 8. E. 403.)

A laborer, as defined by Webster, is one who works at a toilsome oceu-
pation; a man who does work requiring little skill as distinguished from
an artisan, sometimes called a workingman. Clerks, agents, cashiers of
banks and all that class of employees whose employment is associated
with mental labor and skill are not considered laborers. (Oliver v. Macon
Hardware Co,, 25 S, E. 403.)

A bartender has been held to be a laborer. (Lo nstein v. Meyer, 40 S.
K. 726.)

Laborer: “One who subsists by physical toil in distinction from one who
subsists by professional skill, and physical toil being the main ingredient
of service rendered”  (William v. Link. 64 Miss. 641.)

A foreman of a gas company is held to be a laborer. ( Pendergast v.
Glandes, 24 N, K. 724.)
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Workman synonymous with laborer. (Leufiler v. Pennsylvania & D. R.
€o., 11 Phila. 548.)

Century dictionary defines a workingman as a laboring man, or one who
earns his living by manual labor.  (Words and Phrases, vol. 8, p. 7522.)

From the foregoing it will be observed that whether a person is to be
classed asa workingman or laborer, a professional man or artisan, depends
upon the test of whether the work done is mental or physical, oras it has
been said, whether it be “one who subsists hy physical toil in distinetion
from one who subsists by professional skill?”

In my judgment, clearly a watchman would come under the class
who subsists by physical toil rather than professional skill, and is there-
fore in the broad sense a laboring or workingman, and as such comes
within the provisions of section 1 of said Aect.

Having therefore arrived at the conclusion that a watchman is included
in the term= of the Act, the next and last question is: "Can he be
obliged to work more than eight hours out of every twenty-four without
additional compensation?”

This question does not admit of a doubt. Similar statutes have heen
passed upon by the Supreme Court of Utah, the United States Supreme
Court, the supreme Court of Kansas, and our own Supreme Court.

Judge Taltot, in the leading opinion in the case of Ex Parte Boyce, 27
Nev. 329, szid: "The language forbids any person from working in under-
ground mine=. smelters or mills for the reduetion of ores more than eight
hours per dav and the penalty is imposed alike on the man who labors
in those places Jonger than the time preseribed, and on the owner who
hires and therchy encourages an infraction of the statute by others in
his service”

The identical question was raised in the case of Short v. Mining Co., a
Utah case found in 45 L. R. A., 603, 606, and the court, in speaking to
the question, =aid: " Nor will courts assist a person who has participated
in a transs:ion forbidden by statute to assert rights growing out of, or
to relieve himself from the consequences of his own illegal act.  When
a contract grows immediately out of and is connected with an illegal or
immoral act. it will not be enforced. An act done in disobedience to
the law creates no right of action which a court of justice will enforee”

The same court speaking, on page 607, said: "It would indeed be a
strange anomaly if a contract made in violation of a statute and pro-
hibited by 4 penalty, could be enforced in courts of the same country
whose laws are thus trampled on and set at defiance” (Short v. Mining
Co., 20 Utah, 20; 57 Pac. 720; 45 L. R. A. 603.) See, also, Miller v.
Ammon, 1 U.S. 427.

The Supreme Court of Kansas held: “It is an elementary principle
of law that = person cannot base a cause of action upon his own wrong.
In the case ot bar if the services performed came within the scope of said
chapter 114, then it was unlawful for the plaintiff to work more than eight
hours each fayv, and it was unlawful for the commissioners to allow him
to do so. he, by his act, violated the law and subjected the commis-
sioners, if 1ot himself, to a eriminal prosecution, and now asks to profit
by it” (8 ngsden v, Board of County Comanissioners of Marshall County,
$9 Pac. 329 .

Krom a careful consideration of the reasoning by the courts in the
opinior = e cited and quoted from, I am led to the conclusion, and it
s my opioon, that a watehman is, under the language of the =tatute
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above quoted, included and is intended to be included in the expression
and term "workingman] and as such cannot under said law be required
or obliged to work, on or about the surface workings of any underground
mine workings, to exceed eight hours in any period of twenty-four hours,
except in cases of emergency when life or property is in imminent danger.
To do so would constitute a violation of the law by the person employed
in that capacity, as well as the employer, and for such services rendered
in violation of the law, no compensation could be legally claimed or
recovered by resort to the courts.
Yespectfully submitted,
Creve M. Baker, Aftorney-General.

Legislature—Later Enactments—War Claims.

The Legislature is not hound by any enactment of a previous session,
but can inerease or decrease the per centum allowed to attorneys for the
colleetion of war claims of the State against the Government of the
United States, can abolish it entirely, or provide a lump sum in payment.

Carsox Crry, May 19, 1911.
Hox. Jacor Eaaers, Controller of State, Carson (‘ity, Nevada.

Sik: - In response to yoar query, “Did the Legislature of 1911 have
the power to allow attorneys a different per centum on all the collee-
tions made and paid into the State Treasury of the State of Nevada on
war claims of the State of Nevada against the Government of the
United States, when a statute passed by the Legislature of Nevada found
in the Session Laws of 1905, page 198, section 1 thereof, which provides
that attorneys can he allowed 10 per cent of all collections?” 1 beg to
advise you that the action of the Legislature of 1905 is not hinding upon
any action which the Legislature meeting in 1911 shall see fit to take,
and that subscquent Legislatures, if they so desire, can inerease or
diminish the per centum allowed in such cases to attorneys, or abolish
it entirely or provide for a lump sum in payment, without denomi-
nating any particular per centun.

You are therefore advised that, according to the law passed by the
,Legislature of the State of Nevada, found in the Statutes of 1911, at
page 106, section 2, it is your duty to draw a warrant i favor of Jack-
son H. Ralston, and the legal or personal representative of the estate of
John Mullen, according to the manner therein preseribed, and the State
Treasurer is therefor directed to pay the same.

Respectfully submitted,
C'LEVE . BAKER, .1 Hlarney-General.,

Licenses—Slot Machines—Disposition of Moneys Collected from Licenses Of,

Under Stats, 1905, p. 77, one-half of the licenses collectod thereunder
goes to the State General Fund and the other half to t) e county in which
such license is paid

Carsox Crry, May 19, 1911.

Mi. Greorar |, SANvorn, Disteict Atto nwey, Carson Clity, Nevada .,

Sik: I response to your query "as to the disposition of moneys col-
lected for licenses for conducting nickel-in the-slot machines operated
for such redectiable merchandise” I beg leave to submit the following:
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*An Act to amend an Act entitled *An Act relating to nickel-in-the-
glot machines and providing a penalty for carrying on or playing against
such device, approved February 23, 1901, and to preseribe a license for
the carrying on of such nickel-in-the-slot machines and regulate their
operation? approved March 15, 1905, will be found in the Statutes of
1905, pages 77 and 78, and section 3 thereof provides as follows:

One-half of the licenses collected under the provisions of this
Act shall go to the State and be assigned to the General Fund,
the other half shall go to the county in which such license is
paid.

Very respectfully yours,
CrLeve H. BAKer, Attorney-General.

Licenses—Lottery Defined—Shooting Galleries

Shooting galleries, offering prizes or merchandise to the person making
the highest score, do not come within the inhibition of the Act prohibit-
ing lotteries.

Carsox Crry, May 23, 1911,
Hox. Wy. WoobBurxs, Jr., District Attorney, Reno, Nevada,

Dear Si: In responsge to your query as to "whether prizes or mer-
chandise offered by shooting galleries to persons making the highest
score come within the inhibition of the Act prohibiting lotteries] allow
me to submit the following:

" An Aect to prohibit lotteries” i found in Cutting’s Compiled Laws of
the State of Nevada, sections 4937- 1945, inclusive.  Section 4937 of said
compilation reads as follows:

Sgerion 1. A lottery is any scheme for the disposal or dis-
tribution of property, by chanee, among persons who have paid
or promised to pay any valuable consideration for the chance of
obtaining such property, or a portion of it, or for any share or
any interest in such property upon any agreement, understand-
ing, or expectation that it is to be distributed or disposed of hy
lot or chance, whéther called a lottery, rattle or gift enterprise,
or by whatever name the same may be known.

It is plain that nowhere in said section is any reference made to the
word <kill.  Lottery is defined to be any scheme for the disposal or dis-
tribution of property by chance, and therefore we are free to infer that
any scheme for the disposal of property by skill iz not a lottery.

It is a familiar maxim of law, Erpressio wnivs est exclusio alterivs,  Our
own Supreme Court has on several occasions considered the above-
quoted section defining lottery. See Fr Parte Blanchard,$) Nev, 104;
State v. Overton, 16 Nev, 131.

Judge Hawley, speaking for the court in the case of State v. Orerton,
supra, on page 143 said: “When the element of chance enters into the
distribution of prizes, it is a lottery, without reference to the name by
which it is ealled?

Lottery has been variously defined as follows:

“The term ‘lottery’ has no technical meaning in the Jaw distinet
from its popular signification. A lottery ix a scheme for the distribu-
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tion of prizes by chance!  (Dunn v. People, 40 111, 465-467; Thomas v.
People, 69 111, 160-163; Com. v. Muackey, 177 Mass. 345, 58 N. K. 1027;
Quatsoe v. Eggleston, 42 Or. 315, 71 Pac. 66.)

“(‘hance is an essential element of Jottery, whether that chance be
as to any return, or merely as to the amount or value of the return?
(Com. v. Moorhead, 7 Pac. Co. Ct. R. 516.)

“To be a eriminal lottery, there must be a consideration, and where
small amounts are hazarded to gain large amounts, and the result of
the winning is to be determined by the use of a contrivance of chance
in which neither choice nor skill ean exert any effect, it is gambling by
lot, or a prohibited lottery” (Johnson v. State, 137 Ala. 101, 34 South.
1018-1019.)

“The name given to the procefs and the form of the machinery used
to accomplish the object are not material, provided the substance of the
transaction is a distribution or disposition of property by lot” (State v.
Clarke, 33 N. H. 335.)

From the examination of the definitions of a lottery and the leading
cases discussing the same, it will be seen that “chance” is an essential
ingredient of a lottery.

The test which is applied to lotteries is whether the success in winning
depends on chance or lot, whereby the most unskilful stands upon an
equal footing with the most skilful, or whether the result is determined
by the superior gkill or judgment of the person. When chance is the
controlling element, it is a lottery, and when the results depend upon
skill or judgment, it iz 1ot a lottery.

“By Pen. Code, sec. 323, a lottery is defined to be a scheme for the dis-
tribution of property by chance among persons who have paid or agreed
to pay a valuable consideration for the chance, whether called a *lottery?
“rafile) "gift enterprize) or any other name. And a fishpond game seem-
ing to involve no element of chanee and calling wholly for the exercise
of skill, is probably not subject to inhibition against lotteries. In most
instances the chiances are that the anglers are found to be uns<kilful. but
that does not make the result of angling depend upon chance.  ( People
v. Furest, 34 N. Y. Supp. 1115-1117; 13 Mise. Rep. 304.)

This ease seems elearly in point. for whether a fishing pond game or,
in this instance, a <hooting gallery, there i< no element of chanee involved,
as it calls for the exercise of skill, and. as the court well said, SUpIr,
while some who |;:|I’lix'ip:|tn- may be unskilful, vet that does not make the
result depend upon chance.

You are therefore advised that shooting galleries, offering prizes or
merchandise to the person making the highest score, do not cone within
the inhibition in said Aet applying to lotteries.

Respeetfully submitted,
CrLeve H. BAKER, A /orne i-Cieneral,

Licenses—-Surety Companies.

A surety company failing to pay the license provided under Stats
1909, p. 315, for one vear, and afterwards paying the same, i< entitled to
claim and date its entry into and right to do husiness in this State under
the latter license only,
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Carson Crry, June 23, 1911,
Mg. Georar Bropiaan, Seeretary of State, Carson City, Nevada:

Dear Sik: Complying with your verhal request of recent date for my
official opinion as to what shall be deemed or considered the date from
which The Title Guaranty and Surety Company is entitled to claim and
date its right to do business in this State, under that certain Act of the
Legislature of the State of Nevada entitled " An Aect to facilitate the giv-
ing of bonds and undertakings in certain cases and prescribing conditions
upon which surety companies may became liable thereon in this State;
fixing penalties for violation thereof; repealing conflicting Acts, and other
matters relating thereto? approved March 26,1909, [ have to say:

Your memoranda submitted with the foregoing request shows that the
above-named company paid its first annual license to the State Controller
under said above-entitled Act on July 15, 1908, and, as by said Aect
required, appointed Jacoh Eggers its state agent; again on April 3, 1909,
said company paid its annual license for the year 1909. Your notation
shows that the company failed to pay the annual license for the year 1910.

On April 3, 1911, the company paid the state license for the year 1911,
and on that date appointed Jacob Eggers, Controller, its state agent.

Under the foregoing state of facts, you are advised that The Title Guar-
anty and Surety Company is entitled to claim and date its entry into
and right to do business in this State under it= present license, com-
mencing April 3, 1911,

Respectfully submitted,
Crueve H. BARER, Atlorney-General.

Constitutional Law—Officers—Tenure of Office—Appointment of Successor.

Notwithstanding the language of section 11, article 15, of the Consti-
tution, an ofticer appointed for the term of four years is entitled to hold
hig office and receive the salary provided therefor after the expiration of
his time, and until his successor ig duly appointed and gualified.

Carsox Crry, July 6, 1911.
Hoxs. Jacon ]‘:A.n.|,|:~‘ State Controller, Carson ('/f//, Nevada,

DeEar Sik: 1 have your favor of recent date asking for a written
opinion concerning the claim of Hon. 8. P, Davis for the sum of 8208.33,
for which amount he claims to be entitled to receive a warrant from you
as State Controller for salary as Chairman of the State Industrial and
Publicity Commission, for the month of May, 1911.

The state Industrial and Publieity Commission 1= authorized and pro
vided for under that certain Aet of the Legislature of the State of Nevada
entitled " An Aet ereating and establishing a State Industrial and Pub-

licity Commission, preseribing their duties and compensation, providing
f’l'wi- to Iy HH"i f " l]lt' :l('(‘l:Itl]»|i<]|]|ll'l\l nf' l]u-il‘ (liv_‘]m‘?‘. :|]|'] nl||l'1 mat-
ters relating thereto! approved Mareh 27, 1907 (Stats. 1907, p. 408).

section 2 of =said Act designates the number of persons who shall eom
pose said cornmission, provides for their appointment and terms of oflice
suld section reads as follows:

S L

2. =uch Commission shall consist of a Chairman and
two other members to be appointed by the Governor, to gerve
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for the term of four years, except that one of the members
(other than the Chairman) of the first Commission appointed
shall serve for two years, and the other member (not the
Chirman) of the Commission first appointed shall serve for the
period of three years; the term of office of the first Commisgsion
appointed shall commence on May 1, 1907, and that of the
Chairman shall be for the full period of four vears, and all
Commissioners appointed after the expiration of the terms of
the first Commissioners appointed shall have expired, shall be
for the full period of four years.

Section 3 of said Aect fixes the compensation which shall be paid the
Chairman, and the manner in which the same shall be paid, in these
words:

Sgc. 3. The Chairman of such Commission shall receive as
compensation for his services, to be paid out of the treasury of
the State of Nevada, the sum of twenty-tive hundred dollars
per annum, payable in equal monthly installments, upon the
first day of each and every month, and the other two members
shall serve without compensation,

Under the foregoing statute and subject to its provisions, Mr. Davis
was appointed and commissioned Chairman of said Commission for the
period of four years from the 1st day of May, 1907, and received from
the State of Nevada the annual salary of twenty-five hundred dollars,
same being paid in equal monthly installments for each and every month
of said term, up to and including April 30, 1911.

The term of office of Chairman is fixed by seetion 2 of said Aect above
quoted, and declared to be "for the full period of four years, and all
Commissioners after the expiration of the terms of the first Commis-
sioners appointed shall have expired, shall be for the full period of four
years!

The Act of the Legislature creating and establishing said Commission
was repealed by an Act of the Legislature of the State of Nevada, approved
March 18, 1911 (Stats. 1911, p. 133). section 2 of which said repealing Act
is in these words:

BEe. 2, This Act shall take effect and be in force from
June 1, 1911.

The facts disclose that Mr. Davis continued to act as Chairman of the
Publicity Commission from April 30, 1911, up to and including May 31,
1911, after the term for which he had been appointed expired, and with-
out having been reappointed by the Governor, and without the Governor
appointing any one to suceeed him, and now he sceks compensgation for
services rendered during said month.

The Constitution of Nevada providesthat the Legislature shall not ereate
any office, the tenure of which shall be longer than fonr vears. Section
L1, article 15, of the Constitution of the State of Nevada reads:

Sec. 11, The tenure of any office not herein provided for
may be declared by law, or when not so declared, such office
shall be held during the pleasure of the anthority making the
appointment ; hut the Legislature shall not create any office, the
tenure of which shall be longer than four years, except as herein
otherwise provided in this Constitution.
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The tenure of the office under consideration was, in unmistakable terms,
limited to a period of four years. But it must be borne in mind that
there is a distinction between the tenure of the office and the office itself.
In this instance, the tenure was for a period of four years: yet as to the
existence of the office itself, there was no limitation placed by the | egis-
lature, the office continuing to exist after the expiration of the appoint-
ment of the Chairman.

The question is, then, whether the Chairman was entitled to hold over
until his successor was appointed and qualified.

Qection 8, article 17, of the Constitution of Nevada reads as follows:

Sge. 8. The term of state officers (except judicial) elected
at the first election under this Constitution shall continue until
the Tuesday after the first Monday of January, A. D. eighteen
hundred and sixty-seven, and until the election and gualifica-
tion of their successors.

Section 13, article 17, of the Constitution reads:

Spe. 13, All county officers under the laws of the Territory
of Nevada at the time when this (onstitution ghall take effect,
whose offices are not inconsistent with the provisions of this
(‘onstitution, shall continue in office until the first Monday of
January, A. D. eighteen hundred and sixty-seven, and until their
cuceessors are elected and qualified; and all township officers
shall continue in office until the expiration of their term of
office, and until their successors are elected and qualified; pro-
vided. that the Probate Judges of the several counties, respect-
ively, shall continue in office until the election and qualifica-
tion of the District Judges of the several counties or judicial
distriets: and provided further, that the term of office of the
present county officers of Lander County shall expire on the
first Monday of January, A. D. eighteen hundred and sixty-
five, except the Probate Judge of aid county, whose term of
office shall expire upon the first Monday of December, A. D.
eighteen hundred and sixty-four, and there shall be an eleetion
for county officers of Lander County at the general election in
November, A. D. eighteen hundred and sixty-four, and the
officers then elected shall hold office from the first Monday of
January, A. D. eighteen hundred and sixty-five, until the first
Monday of January, A. D. eighteen hundred and sixty-seven,
and until their successors are elected and qualified.

And section 18 of article 17 of the Constitution reads:

Sec. 18, The Governor, Licutenant-Governor, Secretary of
State. State Treasurer, State Controller. Attorney-General,
Surveyor-General, Clerk of the Supreme Court. and Superin-
tendent of Publie Instruction, to be elected at the first election
under this Constitution, shall each qualify and enter upon the
dutics of their respective offices on the first Monday of Decem-
her sncceeding their election, and shall continue in office until
the first Tuesday after the first Monday of January, A. D.
eighteen hundred and sixty-seven, and until the election and
qualification of their successors, respectively.
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The idea that state officers should hold over until their successors were
elected and qualified seemed to be paramount in the minds of the framers
of the Constitution, and the whole spirit of that document seems to
indicate that they took every precaution to prevent possible lapses or
vacancies in public offices.

It is true that section 2 of article 17 expressly provides that the
Legislature shall not create an office, the tenure of which shall he for a
period longer than four years, except as otherwise provided. How-
ever, the purpose and intent of that section was to prevent the ereation
by the law-making body of offices, the tenure of which might be extended
over an unlimited or unusual period. But this section does not expressly,
nor by fair implication, prohibit the holding over by the officer until his
successor hag been elected and qualified; while, to the contrary, other
provisions of the Constitution above quoted hold, as to state officers, they
must hold over until election and qualification of their successors, and
by fair analogy it would seem that the same would apply in this case.

In this State there is a total absence of any constitutional or statutory
provision dealing directly with this subject-matter, while in California
and most of the other States of the Union the matter is expressly pro-
vided for, either by constitutional or statutory enactment.

In California, section 879 of the Political Code reads:

Every officer must continue to discharge the duties of his
office, although his term has expired, until his predecessor is
elected and qualified.

Prior to the adoption of the above-quoted section of the Political Code
by the Legislature of the State of California, the Supreme Court of that
State, in the case of People v. Stratton, 28 (al. 382, had under considera-
tion a section of the Constitution, the language of which is identical with
that of the section of our Constitution under consideration here, in which
it used this language

When the duration of any office is not provided for by this Con-
stitution, it may be declared by law, and if not so declared sucl,
office shall he held during the pleasure of the authority making
the appointment: nor shall the duration of any office not fixed
by this Constitution ever exceed four years.

In the abstract, “office” signifies a place of trust. In legal
idea, an office is an entity, and may exist in fact, though it he
without an incumbent. In this sense the word "office” is used
in a number of instances in the Constitution and also in the
statutes. An office is also defined to be a right to exercise a
public funetion or employment, and to take the fees and emolu-
ments imlunging toit. (Mllerv, Nupervisors, 25 Cal. 98.) The
section of the Constitution declares that the duration of any
office not fixed by the Constitution shall never exceed four years,
This does not mean that the office shall cease to exist after the
constitutional limit declared has expired; but the word “dura-
tion” evidently means the term which may be fixed by the con-
stituting authority as the limit heyond which the incumbent s
right by election or appointment to the office shall not extend.
The constitutional inhibition operates as a total restraint to the
creation of a term of office hy election or appointment of longer

8
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duration than four years. So when, by an Act of the Legisla-
ture, an office is created and provision ix made for filling it with
a person who shall be invested with the right and authority to
perform the funetions belonging to it, for a period, for instance,
of two years, the term thus prescribed is limited by a law
of as binding obligation as the Constitution itself, provided it is
in no sense repugnant to the organic law; and the incumbent’s
term is complete and at an end upon the expiration of the time
preseribed for its duration. But notwithstanding the incum-
bent’s term in such case be at an end by lapse of time, it s not
to be gainsaid that he may remain in the exercise of the duties
of the office as its locum tenens until his snceessor is elected or
appointed. Insuch case he holds the position, not as the incam-
bent by election or appointment, but beeause the public neces-
sities require that the office shall not be without a person in its
possession having authority to perform the duties appertaining
to it

This continuance in office ix not an extension of the term
where the term is expressly limited, though it is an incumbency
by sufferance for the public convenience, subject to be deter-
mined whenever the proper authority may act effectively. Now
whether the term of office be two years or four years we appre-
hend can make no difference. In the latter case, as well as in
the former, he who was the inenmbent of the term expired is
permitted to remain in office, invested with it as it locum tenens,

until a suceessor is authorized to enter into and upon the dis-
charge of its functions, because the public necessities demand
that the duties of the office should be duly administered.
(Stratton v. Oulton, 28 Cal. 44, and the cases therein cited.)
The views above expressed, in our judgment, are in no sense
opposed to the letter or spirit of the seventh section of the elev-
enth article of the Constitution, but in harmony with it.

Later, the same court in the case of Peaple v. Edwards, 28 Pac. 831, on
page 832 said:

It i elaimed that section 16 of article 20 of the Constitution
makes it unlawful to occupy an oftice, ereated by the Legisla-
ture, for a longer period than four years. That section provides
that. “when the term of any officer or commissioner is not pro-
vided for in this Constitution, the term of such officer or com-
missioner may be declared by law; * * % but in no case
shall such termi exceed four years? This question, also, was
passed upon in People v. Hammond, and requires no further
notice.  See, alzo, State v, Harvison, SUpro, where the purpose
and effect of a similar provision is discussed. This seetion is a
reenactment of section 7, article 2, of the old Constitution, which
was held not to forbid a ||Hl'|il|uh\"'l‘ until a successor has been
chogen and has qualified, but merely to limit the incumbent’s
terin by election or appointient. (People v. Tilton, supra.) A
the section is substantially the same as it was in the former Con-
stitution, it must be construed in the same way. (Sharon v.
Sharon, 67 Cal, 189, 7 Pac. 456, 635; 8 Pac. 709.)
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The Supreme Court of Indiana, in the case of State v. Harrison, 113
Ind. 440, said:

Whether or not, as a general principle of the common law,
officers are entitled to hold over beyond their prescribed terms
without some express provision, is not settled upon authority,
although the view adopted by the American courts seem to be
that, in the ahsence of any restrictive provision, the officer is
entitled to hold until he is superseded by the election of another
person in his place. (Tuley v. State, 1 Ind. 500; People v. Run-
kel, 9 Johns. 147; Trustees v. Hills, 6 Cow. 23, 16 Am. Dec. 429;
MeCall v. Bryam Mfg. Co.,6 Conn. 428; State v. Fugan, 42 Conn,
32;: Sparks v. Farmers Bank, 3 Del. Ch. 274, 9 A. L. R. 365;
Stratton v. Oulton, 28 Cal. 44; People v. Bull, 46 N. Y. 57; 1
Dillon, Mun. Corp. 219.)

Judge Dillon, in his Commentary on Municipal Corporations, 5th. ed.
(1911) vol. 1, sec. 419, p. 716, says:

At common law the office of an alderman, jurat, capital bur-
gess, or other member of a select body, is a franchise for life,
though by prescription or charter it may be limited to a definite
period, but the office was so much in the nature of a freehold
that there was an implied right to hold over, unless it was other-
wise provided.

Sec. 411, In this country, however, a public office is not con-
sidered as being in the nature of a grant or contract, and the
officer, as against the public, has no freehold or property of that
nature in the office, although he may have a legal right to exe-
cute its duties and to its emoluments; and it is almost an
invariable provision of law that all officers shall be elected or
appointed for a fixed and definite period. To guard against
lapses. sometimes unavoidable, the provision is almost always
made in terms that the officer shall hold until his sueccessor is
elected and qualified.

In the case of Robb v. Carter, 4 Atl. 282, the Supreme Court of Mary-
land lays down the proposition that in the absence of any provision .
authorizing him to continue in office until the appointment and qualifica-

tion of his suceessor, it was his duty to hold over, citing with approval the
case of I 0/:/4, v. Tilton, 37 Cal. 614, and Kreider v. State, 24 Ohio St. 22.

The same rule is laid down in Bath v. Reed, 78 Me. 276. The Supreme
Court, at page 280, said:

Even in the absence of any charter or statute provision that
the officer of a municipal corporation shall hold over until his
sucecessor is elected and qualified, the doctrine of the American
courts hag strongly inclined to guard against lapses, sometimes
unavoidable, and to adopt the analogy of other corporate officers
who hold over until their suecessors are elected, unless the
legiclative intent to the econtrary is elearly manifested. (Dillon,
Mun. Corp. 158: Chandler v. Bradish, 28 Vt. 116, T”’f‘]/ v. State,
1 Ind. 502.)

Aud the same court, in the case of Bunker v. Gouldshoro, 81 Me. 194,
vidd :
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The language of the statutes may show an intention to pre-
cisely fix and limit the tenure of & municipal officer, so that on
a fixed day, his authority will cease, even if an entire vacancy
and absence of authority be the result. Unless such an inten-
tion appears, however, the better opinion is that the officer
should continue to exercise his functions until another person
is qualified to assume them. As the natural law is said to abhor
a vacuum in physics, the municipal law may be aaid to dislike
a vacancy in authority. (Dillon, Mun. Corp. 2205 Bath v. Reed,
78 Me. 276, 280.)

But, even without such a provision, the American courts have
not adopted the striet rale of the English corporations which
disables the mayoror chief officer from holding beyond the char-
ter or election day, but rather the analogy of the other cor-
porate officers who hold over until their successors are elected,
unless the legislative intent to the contrary be manifested.

See, also, People v. Runkel, 9 Johns, (N, Y.) 147: 2 Kent Comm. 238;
Kilsey v. Wright, 1 Root (Conn.) 83; Smith v, Natehez Steamboat (.,
1 How. (Miss,) 479; Elmendorf v. Mayor of N, Y., 25 Wend. (N. Y.)
693 State v, Wilson, 12 Lea (Tenn.) 246; Pecple v. Oulton, 28 Cal. 44;
I'l'l'lf" v. Blair, 82 TII. App. 570 State v. Harrison, 113 Ind. 434—440;
Lynun v. Cumberland, 77 Md. 119, 130: Pratt v. Swan, 16 Utah, 483;
State v. Daggett, 28 Wash. 1, 16; State v. Slay, 64 Mo. 89; Territory V.
Stoke, 2 N. M. 63,

For the foregoing reasons, it is the opinion of this office that the claim

of Hon, 8. P. Davis is a valid claim for the sum of $208.33, for which
amount he is entitled to receive a warrant from you as State Controller,
and. as such, you are advised that it is your duty to draw the same.
Respectfully submitted,
Cueve L. BAKER, Attorney-Gen ral.

Legislature - Appropriation—Adjutant-General.

The appropriation for contingent expenses of the ;\11jntzmt-(Geneml",-
office, care and transportation of military property, is under the direc-
tion and eontrol of the Adjutant-( teneral, and may lawfully be expended
hy him for clerical services in his office.

Carsoy City, July 11, 1911.
Hox, Jacon EaaERs, State Controller, Carson City, Nevada.

Dear Sir: Concerning the claim of Mr. Archibald Dickson, amount-
ing to the sum of 8300 for clerical services }wrfnrme(l by him in the
office of the Adjutant-General, during the months of May and June,
1911, at and by the request of that official, T beg to advise you that I have
examined into the justness as well as reasonableness of same, and give
it as my opinion that the claims were duly and properly incurred.

The duties performed by Mr. Dickson were, as T am informed, to some
extent, of a technical character, dealing with correspondence and accounts
hetween the U. 8. War Department and the State, relating to certain
property heretofore furnished by the United States through the War
Department to the State, which correspondence, and accounts 1o which
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they relate, have bheen allowed to drag and remain unanswered, a por-
tion thereof extending back a number of years.

I desire to state further in this behalf that, in my investigation of
these claims, this state of facts was developed: That for a number of
years past the Legislature has, at each session, made an appropriation
of money for contingent expenses of the Adjutant-General’s office, care
and transportation of military property; that the expenditure of this
money is, and for years has been, under the direction and control of the
Adjutant-Gieneral, and his right to do 80 has never heen questioned, but
on the contrary has invariably been promptly approved by the Board of
Military Auditors and Examiners, and has not, after receiving the sanc-
tion of these boards, been further questioned or delayed. ;

For the foregoing reasons, and further believing the claims to be just
and correet, T advise that you issue and deliver your warrant upon the
State Treasurer in favor of Mr. Dickson for the amount of his claims.

Very truly yours,
CLEVE H. BAKER, Attorney-General.

Courts—Criminal Procedure—Attorneys.

The fee provided for an attorney, appointed to defend a person
indicted for any offense, by Stats. 1911, p. 318, should be allowed for each
person defended, whether he be tried jointly or severally.

Carsox Crry, August 11, 1911.
Hon. Perer BreeN, District Judge, Third Judicial District.

My Dear Sik:  Your favor of August 4 was received by this office in
due course of mail, containing your question, to wit: “Is the attorney so
appointed by the court entitled to a fee of one hundred dollars for each
person, or to a single fee of one hundred dollars, there being but one
trial, where the parties are jointly tried for murder?”

The Act of 1911 (Stats. 1911, p. 318) provides as follows:

An attorney appointed by a court to defend a person indicted
for any offense is entitled to receive from the county treasury
the following fees: For a case of murder, one hundred dol-
lars; for a felony or misdemeanor, such fee as the court may
fix, not to exceed fifty dollars.

It would seem that, according to the above statute, the fee is paid for
defending a person indicted, irrespective of the manner or mode of trial,
and therefore I am of the opinion that a fee should be allowed for each
person defended, whether he be tried jointly or severally.

Respectfully submitted,
Creve H. BAKER, Attorney-General.

Controller—Duty to Draw Warrants.

It is the duty of the Controller to draw his warrants upon the State
Treasurer when the specific appropriation vpon which the warrant is
drawn is not exhausted, even though the fund upon which the warrant
is drawn is depleted.
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Carsonx Crry, August 16, 1911.
Honx. J. Eacers, State Controller, Carson C'ity, Nevada.

Dear Sik: In reply to your letter under date of August 7, 1911, in
which you submit the following: *As the General Fund of the State will
soon be exhausted, I would ask an early opinion as to whether I can
draw warrants on an exhausted fund and issue the same to claimants?”
T beg leave to submit the following:

Section 1960, Cutting’s Compiled Laws, reads as follows:

Sgc. 6. He shall draw all warrants upon the treasury for
money, and each warrant shall express, in the body thereof,
the particular fund out of which the same is to be paid, and no
warrant shall be drawn on the treasury except there be an
unexhausted specific appropriation, by law, to meet the same.
The Controller shall keep an account of all warrants by him
drawn on the treasury, and a separate account under the head
of each specific appropriation, in such form and manner as at
all times to show the unexpended balance of each appropriation.

The prohibition which the above section places on the Controller arises
only when there is “an exhausted specific appropriation, by law, to meet
the same” I take it that there is a distinction in law as well as faet
between an appropriation, and the fund set aside in the State Treasury
upon which the Controller’s warrants are drawn.

The Supreme Court of the State has held that the public revenues, may
be appropriated by the Legislature in anticipation of their receipt, and
it is not necessary to the validity of such an appropriation that funds to
meet it should be in the treasury. (State v. Parkinson, 5 Nev. 17; Eggers v.
Davis, 29 Nev. 469.)

Therefore, so long as the specific appropriation is unexhausted, it mat-
ters not whether the fund be depleted or not, it is the duty of the Con-
troller to draw his warrants. Section 1994, Cutting’s Compiled Laws,
reads as follows:

Sgerion 1. The State Treasurer shall pay all warrants drawn
upon him by the State Controller, out of the proper fund, as
directed., in the order in which the same ave presented. If there
be no money to pay any warrant when presented, the State
Treasurer shall endorse thereon the words “Not paid for want
of funds? and shall note the date of presentation, and attest the
endorsement made by his official signature. He shall at the
same time make an entry of the date of presentation, number,
and amount of the warrant in the register required by law to
be kept by him. 8o soon as money accumulates or is received
into the State Treasury, applicable to and sufficient for the pay-
ment of any outstanding warrant or warrants so presented for
payment and not paid for want of funds, the State Treazurer
shall post a notice in writing in a conspicuous place in his
oftice, setting forth the number and amount of his warrant or
warrants, and the fact that there is money in the State Treasury
to pay the same.  From the time of the posting of such notice
no interest shall be allowed or paid upon any warrant which
by law is, or may be, entitled to bear interest.

[t is evident, from a reading of said section 1994, that the Legislature
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foresaw the possibility of such contingencies arising as would make it
necessary for the Treasurer to he unable to pay the warrants which the
Controller had drawn upon funds which were depleted.  The very exist-
ence of this section, passed by the Legislature of the State, presupposes
that it is the duty of the Controller to draw the warrants, and then for
the Treasurer to endorse on the warrants * Not paid for lack of funds?

An examination of the Nevada Constitutional Debates and Proceed-
ings (1864), at page 221 thereof, sustains the conclusion we have
already reached, for we find there that the same matter was discussed
and that the framers of the Constitution, by a decisive vote of 16 to 6,
refused to put a clause in the Constitution prohibiting the Controller
from issuing his warrant, even though there were no funds in the State
Treasury to meet the same.

The discussion was in part as follows:

SEC. 5. No serip, certificate, or other evidence of state debt what-
soever, shall be issued, for the payment of which there are no funds in
the treasury, except for such debts as are authorized by the third sec-
tion of this article. .

Mr. Warwick—I will move to amend, by striking that seetion
out entirely. I will give my reasons for it. There was a pro-
vision similar to this among the laws of the State of California,
but it was found to work a very great hardship. When there
was no money in the treasury it was impossible, under this pro-
vision, to issue any certificate or acknowledgment of the indebt-
edness of the State, and the consequence was, in the case of
members of the Legislature who came to the State Capitol to
serve the people, that, although the indebtedness was incurred
by the State, yet, not heing able to receive any acknowledgment
of that indebtedness, they were unable to negotiate it.

Although the debt was valid, yet, having no certificate or other
evidence of indebtedness, the individual members were unable
to raise anything upon it, and it was therefore found necessary,
at the last session of the California Legislature, in which T had
the honor to serve, to abrogate that provision.

There is no good reason why, if the State incurs indebted-
ness, it should not issue the acknowledgment to the creditor,
whether the money to pay it be in the treasury or not. The
creditor should at least have some acknowledgment of the
indebtedness of the State in his hands or in his pocket, If, in
the case of a private individual, an indebtedness has accrued,
he has no hesitation in giving to his creditor an acknowledg-
ment, so that it shall stand against him and be negotiable in the
market.  For that reason it was deemed necessary and ‘expe-
dient, by the assembled wisdom of California, to abrogate that
provision of law. T know, if I may refer to nmy own expe-
rience in this connection, that that action of the Legislature
had a very healthy effect, hecause when we had no warrants
for our pay we could not negotiate at all. but with the warrants
in our hands, we could go into the exchange and negotiate
readily. ™ % ik

The question was taken upon the amendment offered by Mr.
Warwick, to strike out the whole section, and upon a division
it was agreed to—ayes, 16: noes, 6,
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It is therefore the opinion of this office that it is the duty of the Con-
troller, under the law as above quoted, to draw his warrant upon the
State Treasurer when the specific appropriation upon which the warrant
is drawn is not exhausted, even though the fund to meet the appropria-
tion is depleted.

Respectfully submitted,
CLeve H. Baker, Attorney-General.

Public Schools—Superintendent of Public Instruction—Traveling Expenses—
Appropriation For.

The traveling expenses of the Superintendent of Public Instruction are
provided by Stats. 1911, p. 185, sec. 6, subd. 1, and not out of the fund
appropriated by Stats. 1911, p. 78, sec. 34, which section was repealed by
the first-mentioned Act.

Carson Crry, August 16, 1911.

Hox. J. Eaarrs, State Controller, Carson ('ity, Nevada.

Dear Sir: [ have your letter of the 8th instant, relating to the mat-
ter of the traveling expenses of the Superintendent of Public Instruction
while engaged in the performance of his official duties, which letter reads
as follows:

OFFICE OF THE STATE CONTROLLER,
Carsox CiTy, August 8, 1911.
Ho~N. CLEVE H. BAKER, A ttorney-General.

DEAR Sir: The Statutes of 1911, page 185, section 6, subgection 1, approved
March 20, 1911, states the Superintendent of Public Instruction shall visit each
county, and the necessary traveling expenses shall be allowed, andited and paid
out of the General Fund, provided that the sum so expended in any one year shall
not exceed one thousand dollars.

The General Appropriation Act, approved March 17, 1911, makes an appro-
priation for Superintendent of Public Instruction for traveling expenses of eight
hundred dollars, payable out of the General School Fund. The Act approved
March 20, 1911, repeals all Acts or parts of Acts in conflict with that Act.

Under the law, or both of these laws, can I draw warrants for traveling expenses
of the Superintendent of Public Instruction? If so,under what Act?

Respectfully, J. EGGERS, State Controller.

The Act of the Legislature entitled “ An Act making appropriation for
the support of the Civil Government of the State of Nevada for the years
1911 and 1912} approved March 17,1911 (Stats. 1911, p. 78), made pro-
vision for the payment of traveling expenses of the Superintendent of
Public Instruction, to wit, the sum of $800, payable out of the General
School Fund.

This Act was on March 17, 1911, approved by the Governor; three
days later an Act entitled " An Act concerning public schools, and repeal-
ing certain Acts relating thereto, approved March 20, 1911, received the
approval of the Governor and was filed in the office of the Secretary of
State. Chapter 2 of this Act relates to and defines the powers and duties
of the Superintendent of Public Instruction; certain of these duties are
defined in section 6 of the Act, as follows:

1. To visit each county in the State at least once each year
for the purpose of conducting institutes, visiting schools, consult-
ing with school officers, and addressing public assemblies on
subjects pertaining to the schools; and the necessary traveling
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expenses incurred by the Superintendent in performance of
such duties, such traveling expenses to include the cost of
transportation and board while absent from his place of resi-
dence, shall be allowed, audited and paid out of the General
Fund in the same manner as claims upon said fund are now
allowed, audited and paid; provided, that the sum so expended
in any one year shall not exceed one thousand dollars.

Subsection 24 of general section 221 of said Act reads:
24. An Act to provide * * * gare hereby repealed, and
all other Acts and parts of Acts in conflict with this Act are
hereby repealed.

That there is a conflict between the provisions of section 34 of the
General Appropriation Act and the provisions of section 6 of the later
Act relating to public schools can be readily admitted. The amount of
money appropriated and made applicable to the expenses of the Super-
intendent of Public Instruction for the years 1911 and 1912 is $800,
payable out of the General Fund, while under the provisions of section
6 of the Act relating to public schools, approved March 20, 1911, the
amount designated and allowed for the same purpose shall not exceed
one thousand dollars per year, payable out of the General Fund. It
may be admitted, for the purpose of this communication, that by the
language of the repealing clause of the latter Act, it was the intention of
the Legislature, by naming the sum, one thousand dollars per year, as
the amount applicable to paying the expenses named therein, to repeal
said section 34 of the General Appropriation Act, which by its terms
appropriated 8800 to be applied in payment of the expenses of the
Superintendent of Public Instruction for the years 1911 and 1912,

In conclusion, it is the opinion of this office that the expenses of the
Superintendent of Public Instruction. including his traveling expenses,
are payable under the provisions of the Act relating to public schools,
approved March 20, 1911, out of the General Fund.

tespectfully submitted.

CLeve H. BAKer, Aftorney-General,
By James R. Junce, Deputy.

Licenses—Intelligence Offices.

A license fee of 815 per quarter should be collected from the keeper of
an intelligence office under section 1187, Cutting, whether the same is
conducted in connection with any other business or not. and irrespective
of whether the keeper charges a fee for the services rendered or not,

Carsox Crry, August 30, 1911,
Hox. CHARLES I’ FERRELL, Sheriff, Reno, Nevada,

My Dear Sm:  In reply to your letter of recent date wherein you
desire to know whether or not a license fee of 815 should he collected
from all keepers of intelligence oflices, or whether there is a distinction
made between those who charge a fee for the services rendered and those
who do not:
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Section 1187, subdivision 4, Cutting’s Compiled Laws, reads as follows:
Fourth—For each keeper of an intelligence office fifteen ($15)
dollars per quarter-year. All such licenses shall be paid in
advance.

It is the opinion of this office that a license fee of 815 per quarter-year
should be collected from each keeper of an intelligence office, whether
the said intelligence office is conducted in connection with any other
business or not, and irrespective of whether the keeper sees fit to charge
a fee for the services rendered or not.  The license is upon the business
and not upon the profits, and it makes no difference whether or not the
intelligence office is run in connection with any other buginess or not.

Respeetfully submitted,
CrLeve H. BARER, Attorncy-Gencral.

Taxation—Assessment—Assessment of Mortgaged Real Property.

Under Stats. 1911, p. 352, it is the duty of the County Assessor, in
every instance where real property in his county is mortgaged, to deduct
the value of the mortgage, as shown by the record thereof, from the value
of the real property, which, less such deduction, should be assessed to
the owner of the property, while the mortgage, whether held by resident
or nonresident, should be assessed to the owner thereof,

Carsox Crry, September 6, 1911,
Mi. Joux Haves, County Assessor, Reno, Nevada.

Dear Sik: I have your letter of the 5th instant, in which, owing to
the absence of the District Attorney of Washoe County, you request to
he advised as to the manner in which you shall proceed concerning the
assessment of mortgaged Jands situate in your county, particularly with
reference to the deduction therefrom, of the value of the mortgage thereon,
as required by the provisions of that certain Act of the Legislature of the
State of Nevada entitled " An Act supplemental to an Act entitled *An
Act to provide revenue for the support of the government of the State of
Nevada, and to repeal certain Acts relating thereto,” approved March 23,
18917 which Act became a law March 23, 1911 (Statz. 1911, p. 352),
there heing, as you suggest, some doubt as to your duty under this law,
particularly since some of your county officials raize the question as to
whether or not the power to make such deduetion is conferred upon the
Legislature under the Constitution.,

The Act to which you refer and the provisions thereof relate solely to
mortgages upon real estate situate in any one county in this State.
Section 1 of the Act reads as follows:

Skertox 1, All taxable property must he assessed at its full
eagh value,  Land and improvements thereon shall be sepa-
rately assessed. A mortgage, deed of trust, contract or other
obligation by which a debt is secured, shall, for the purposes of
assessinent and taxation, be deemed and treated s an interest
in the property affected thereby, except as to railroad and
other quasi-public corporations,  In case of debts so secured,
the value of the property affceted by such mortgage, deed of
trust, contract, or obligation, less the value of such security,
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shall be assessed and taxed to the owner of the property, and
the value of such security shall be assessed and taxed to the
owner thereof in the county, city or district in which the prop-
erty affected therehy is situated.

As will be noted, it is provided:

First—"That all property must he assessed at it full eash value.

Second—Land and improvements thereon shall he separately assessed.

Third—A mortgage, deed of trust, contract, or oither obligation by
which a debt is secured, shall, for the purposes of assessment and taxa-
tion, be deemed and treated a¢ an interest in the property affected
thereby, except * * % In case of dehts so secured, the value of the
property affected by such mortgage, deed of trust, contract or obligation,
less the value of such security, shall he assessed and taxed to the owner
of the property, and the value of such property shall be assessed and
taxed to the owner thereof, in the county, city, or district in which the
property affected thereby is situated.

Section 1, article 10, Constitution of Nevada, relating to taxation, reads:

Secrion 1. The Legislature shall provide by law for a uni-
form and equal rate of assessment and taxation, and shall pre-
seribe such regulations as shall secure a just valuation for
taxation of all property, real, personal, and possessory, exeept
mines and mining claims, when not patented, the proceeds
alone of which shall be assessed and taxed * * *

An examination of the decisions of a number of the state courts of
last resort. show that the question presented by your letter has, in a
number of instances, been the subject of consideration by these courts,
and the power of the Legislature to make provision for the deduetion of
the value of solvent debts, secured hy mortgage upon real property from
the assessed valuation placed upon such real property, has been approved.

The Supreme Court of Indiana (State v. Swith, 158 Ind. 5 13), where a
similar statute to that above quoted was under consideration, the judg-
ment of the lower court in that case being against the deduction of the
value of the mortgage, from which an appeal was taken to the Supreme
Court, in reversing the lower court, used this language:

The power of taxation i= an incident of sovereignity, and is
possessed by the government without being expressly conferred
by the people. (State Board v. Holliday, 150 Ind. 216.) The
power belongs to that class of powers known as political powers,
and while, in the genesiz of popular government, it was occa-
sionally exercised hy the executive branch of the government,
vet it is now well settled that the power of taxation is purely a
legislative function.  (State Board v, Holliday, supra; Union Tel.
Co. v, Mayer, 28 Ohio St, 521.)

The extent to which it (the taxing power) shall be exercised,
the subjects upon which it shall be exercised, and the mode in
which it shall be exercised, are all equally within the discretion
of the Legislatures to which the States commit the exercise of
the power.

The discretion is restrained only by the will of the people.,
expressed in the State Constitutions or through elections, and
by the condition that it must not be so used as to burden or
embarrass the operations of the National Government. (Lane
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County v. State of Oreqon, 7 Wall. 71,77, 19 L. Ed. 101.) And
see, also, Sharpless v. Mayor of Philadelphia, 21 Pa. St 147, 160,
59 Am. Dee. 759.)

This doctrine is even more foreibly stated by Judge Cooley in
his work on taxation (p.5). He there says: " Everything to
which the legislative power extends may be the subject of taxa-
tion, whether it be person or property, or possession, franchise
or privilege, or oceupation or right.  Nothing but express con-
stitutional limitation upon legizlative anthority can exclude any-
thing to which the authority extends from the grasp of the
taxing power, if the legislature in its diseretion shall at any
time select it for revenue purposes.

* * * * * * * * *

We are disposed to place stress upon the fact that the lien
which may be made the basis of a deduction is a mortgage lien,
as distinguished from other liens upon real estate, general and
special.  While it is true that for most purposes a mortgage
will be treated as a mere security for a debt, yet, whenever it is
necessary to render effective the rights of the parties, the courts
still treat mortgages as forms of defeasible sales.  (Vinnedge v.
Shafler, 35 Ind. 341; United States Co. v, Harris, 142 Ind. 226;
Citizens State Bank v. Harris, 149 Ind. 208; Savings Society v.
Multnomah County, supra.) A= observed by the Supreme Court
of the United States in the case last cited; “If the law treats
the mortgagee’s interest in the land as real estate for his protec-
tion, it is not easy to see why the law should forbid it to be
treated as real estate for the purpose of taxation?”

To the same effect are the following cases, which in principle sustain
the views expressed in the case of State v. Smith, 158 Ind. 543: ity
of Indianapolis v. Navin, 151 Ind. 139; Matter v. Camphell, 71 Ind. 512;
Moore v. Hewitt, 147 Ind. 464; Crautord v. Lenn Co. 11 Or., 482; Sav-
ings Society v, Multnomah County, 16917, 8. 421; State v. Runyon, 41 N.
J 98,

The Supreme Court of California. in the case of People v. Hibernia S.
& L. Soe., 51 Cal. 243, expressed it=clf in effect similarly to that of the
Supreme Court of Indiana.

Concerning the question of whether the revenues which can be col-
lected under this law will be less than under the law as it stood prior to
the time the present law went into effect, was one solely for the Legis-
lature to determine, and it is not within the province of any officer of
the executive department to question the wisdom or expediency of its
action in placing the law in question on the statute books, and having so
ordained, it is, in my opinion, the duty of this office to use all reason-
able efforts in maintaining the law.

For the foregoing reasons you are advised that it is your duty, as
County Assessor, in every instance where real property in your county
is mortgaged, to deduct the value of the mortgage, as shown by the
record thereof, from the value of the real property, which real property,
less such deduction, should be asses<ed to the owner of the property,
while the mortgage, whether held by a resident of your county or a non-
resident, should be assessed to the awner thereof,

Respectfully submitted,
Creve I BAgeR, Attorney-General.
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Counties—Official Advertising—Rates For.

Stats. 1897, p. 92, "fixing the rates for official advertising by the State
of Nevada and the several counties of the State] repealed Stats. 1893, p.
13, *providing for the publication of all bills allowed by the Board of
County Commissioners in this State) and the first Act governs in all
matters relating to official printing and advertising required by the
resnective counties of this State.

Carsox Crry, September 11, 1911.
Mg, H. F. Breog, District Attorney, Hawthorne, Nevada.

Dear Sik: [ have your favor of August 12, reading: *Please favor
me with your opinion of *An Act fixing the rates for official advertising
by the State of Nevada, and the several counties of the State,’ approved
March 16, 1897. This Act fixes the rate at two dollars per square. while
an Act approved February 1, 1893, fixes the rate at one dollar. Which
governs? [ understand that Esmeralda pays at the rate of one dollar per
square’”

The Act of 1893, to which you call attention, is entitled *An Act pro-
viding for the publication of all bills allowed by the Board of County
Commissioners in this State] approved February 1, 1893 (Stats. 1893,
p. 13). By section 1 of this Act, it was made the duty of the Board of
County Commissioners of the different counties in this State to cause to
be published in some newspaper published in their respective counties,
the amount of all bills allowed by them, together with the names of the
persons to whom such allowances are made.

By Section 2, provision is made that the amount to be paid for such
publication shall not exceed the sum of one dollar per square of ten
lines, and the publication shall not extend beyond a single insertion.

The Act of 1897, relating to official advertising is entitled “An Act
fixing the rates for official advertising by the State of Nevada and the
several counties of the State] approved March 16, 1897 (Stats. 1897, p.
92). Section 1 of this Act reads:

SectioN 1. All advertising ordered or required by the State
of Nevada, or by the respective counties of the State, shall be
paid for by the State or the county ordering or requiring the
same at the rate of two dollars per square of ten lines nonpareil
measurement for the first insertion and one dollar per square
for cach subsequent insertion; an insertion be held to be one
publication per week whether the newspaper in which such
advertising is ordered to be done be published daily or weekly:
provided, that nothing herein contained shall prohibit Boards
of County Commissioners from entering into annual contracts
for the entire official printing and advertising of their respective
counties when in their judgment a saving of public funds will
be effected thereby.

Section 2 of this Aect reads as follows:

Sec. 2. All Acts and parts of Acts in confliet with this Act
are hereby repealed.

By the enactment of the above-entitled statutes, it was the undoubted
intent and purpose of the Legislature that it should in future govern
and control the subject of official adverti<ing required by the State as
also by the several counties of the State, authority being granted to the




REPORT OF THE ATTORNEY-GENERAL 63

from reading the Act of the Legislature to which you refer in your letter,
require an interpretation of the statute, but of the contract betweon the
Board of County Commissioners of White Pine County and the Ely Water
Company, and which was submitted to the Legislatire for its sanction,
ratification and approval, as entered into and executed by and on behalf
of suid White Pine County, acting by and through its Board of County
Commissioners; the clause of the contract to which you refer is the eighth
paragraph thereof, contained in the preamble to the Act of the Legisla-
ture ratifying, sanctioning and approving and declaring valid said con-
tract with said Ely Water Company, and is found, as suggested in your
letter, in Stats. 1907 (p. 48), and reads:
Eighth—That the said party of the second part shall furnish

and supply water to the courthouse, hospitals, city hall and

schoolhouses in gaid town and it additions free of any cost to

said town, or its additions, or to said county of White Pine,

State of Nevada, during the life of this instrument: provided,

that the cost of all taps, pipes and plumbing necessary to con-

nect said public buildings with mains or pipes of the said party

of the second part then existing shall be horne hy the said

town, or its additions, or by said county, as the case may be.

By the foregoing clause the Ely Water Company “shall furnish and
supply water to the courthouse, hospitals, city hall and schoolhouses in
said town and its additions free of any cost to said town or its additions,
or to said county of White Pine, State of Nevada, during the life of this
instrument” It is further provided therein "that the cost of all taps,
pipes and plumbing necessary to connect said public buildings with
mains or pipes of the said party of the second part then existing shall
be borne by the said town, or its additions, or by the said county, as the
case may bhel”

A careful consideration of the language used in the foregoing paragraph
of contract with the Water Company fails, in my judgment, to show that
the county of White Pine reserved to itself the right to use, free of charge,
any of the water to be furnished hy the Ely Water Company, for irri-
gating or sprinkling the grounds upon which the courthouse i located :
when it has supplied all the water necessary, or required for nse in the
courthouse, without charge to the county for smne, it has complied with
the terms of the contract, <o far as that building is coneerned, and noth-
ing therein contained can be construed as requiring the Water Company
to furnish to the county, free of charge, water for the sprinkling of the
grounds upon which the courthouse is located, nor for the irrigation of
the trees planted thereon, and such, you are advised, is the n])ininn of
this office. Yours very truly,

By Jases R Jenee, Deputy. Creve H. BARer, Attorne y-lieneral,

Secretary of State, Fees of—Corporations - General Corporation Law,

Under section 102 of the General Corporation Law the fee to he
«'l::(}‘gtlrl by the Secretary of State for filing notice of change of place of
business of a corporation is one dollar,

Capson Crry, September 21, 1911,
Hox. Grorar Brobiias, Seerctary of Stalr,

Dear Sik: T have your letter of September 20, 1911, containing
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request that I “furnish your office with written advice as to the proper
fee to be charged by your office for filing notice of change of place of
business of a corporation under section 69 of the General Corporation
Laws of Nevada”

Section 69 of the General Corporation Law provides that any corpora-
tion “desiring at any time to change the location of its principal office,
ghall, after a resolution has been passed by its directors, members or
stockholders, authorizing or directing such change or removal, file in the
office of the Secretary of State * * * 4 notice of such change, speci-
fying particularly where the said office is to be located, the date when the
change was or will be made and the name of the resident agent to have
charge of such office after such change. The notice of such change may
he signed by any officer or director of the corporation”

The notice of change of principal place of business by any corporation
required by the foregoing section to be filed with the Secretary of State,
is limited to one paper, or instrument in writing, which may be signed
by any officer or director of the corporation. The fee, which you are by
statute authorized to demand and collect for filing in your office, the
notice set forth in section 69 ahove quoted, is the matter upon which
vou request to be advised.

The fees which the Secretary of State is authorized to demand and
collect under the General Corporation Law, as enumerated and provided
for in section 102 of said Act are: “For certificate or articles of incor-
poration, ten (10) cents for each thousand dollars of the total amount of
capital stock authorized, but in no case less than ten dollars; ° i
for filing list of officers and directors or trustees, and the name of agent
in charge of principal office, one dollar”

In my judgment, the clause last above cited, and which relates to the
filing of “list of officers and directors or trustees, and the name of agent
in charge of principal, one dollar] is intended to include and cover,
when and as the same oceurs, ®change of the location of principal office?
and this fee, one dollar, is the sum which your office is authorized, under
the statute, to charge and receive for filing same, and you are advised
accordingly.

Yours very truly,
Creve . Baker, Allorney-General,

By Jasmes R. Jupce, Deputy.

Licenses—Liquor Licenses—Merchant's License.

Persons who keep and sell cigars, cigarettes or tobacco, or either of
these articles in connection with the retail liquor business, are subject to
the payment of a merchandise license therefor.

Carsox Crry, September 25, 1911.
Hox. D. A. Parg, District Attoruey, Austin, Nevada.,

Dear Sme: Your favor of the 20th inst, requesting that I give you
an opinion upon the question: * Are saloon-keepers liable for a merchan-
dise license under the seetion 1192, Compiled Laws (1900), for selling
cigars and other tobacco?”  Just received,

Answering the foregoing question will state: Section 1192, Cutting’s
Compiled Laws, relates to licenses and provides that “every person who




REPORT OF THE ATTORNEY-GENERAL 65

shall sell or vend any goods, wares or merchandise, or wines or distilled
liquors, drugs or medicines, * * * ghall obtain from the Sheriff of
the county in which such business may be transacted, for each of the
branches of husiness in this, and each of the preceding sections enumer-
ated, a license for the transaction of such business at the following rates,
to wit, all persons dealing as aforesaid shall be classed according fo the
amount of the average monthly sales effected, in the following manner?
Then follows a classification into ten classes, according to monthly sales,
from one hundred thousand dollars or more for the highest, down to all
amounts under one thousand dollars for the lowest; the license for the
first class is fixed at fifty dollars, with a reduetion for each class—the
license for the lowest or tenth elass being two dollars and fifty cents per
month,

It further provides "that the sale of liquors and wines by persons
licensed under this section shall not be in less quantities than one quart
measure”

Section 1193, Cutting’'s Compiled Laws, reads:

Any person or persons who may dispose of any spirituons,
malt or fermented liguors or wines in less quantities than one
quart, shall, before the transaction of any such business, take
out a license from the Sheriff of the county in which he or she
proposes to do such business, and pay therefor the sum of ten
dollars per month; grorided, that all persons engaged in retail-
ing liquors as aforesaid, in connection with entertainment for
travelers, at any point one mile or more ountside the limits of

any city or town in this State, shall pay a quarterly license of
fifteen dollars,

It will be noted, from a reading of the sections of the statute above
quoted, that every person who shall sell any " goods, wares or merchandise,
wines or distilled liquors” is subject to the payment of a license under
some one of the elassifications therein specified; each, as I understand
the language of the section, being subject to a separate license.

In all eases where the sale of merchandise is carried on and where wines
or distilled lignors are sold in conneetion therewith, and ecarried as part
and parcel of the stock of merchandise, the owner is required to procure
a license to carry, sell and deal in merchandise, and a separate license for
the sale of wines or distilled lguors.

A person who engages in the business of selling liquors, tobaceo or
cigarettes, or either one of those articles. in this State is, under the law,
required to procure a license anthorizing such person to carry on the
business, and, in event such person desives to sell wines or distilled
liquors in connection with, and as a part of, the business in which he is
then engaged, the law requires that he shall, before offering the wines or
distilled liguor for sale, procure a license authorizing him to engage in
the business of selling wines or distilled liguors.  This being =o, and
nothing to the contrary appearing in, or being provided for by, the
statute, I see no good or suflicient nor any reason why a person engaged
in the business of elling at retail wines or distilled liquors, who desires
to engage in the business of selling cigars, tobaceo or cigarettes in con-
nection with said business should not, under the law, before offering
these articles, or either of them, for sale, be rt'llllil't'll to procure the
license for such business provided hy the statute.

5)‘
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Section 1247, Cutting's Compiled Laws of the State of Nevada, reads:
From and after the passage of this Act the quarterly license
for the sale of cigarettes or cigarette paper shall be fifteen dol-
lars,

See, also, sections 1248 1251, inclusive.

For the foregoing reasons, it is my opinion that persons who keep and
sell cigars, cigarettes or tobaceo, or either of these articles, in connection
with the retail liquor business, are subject to payment of a merchandise
license therefor.

Yours very truly,
Creve H. Bakger, Alttorney-General,

State Prison Commissioners—Convicts—Convict Road Work—Disposition of
Moneys Received.

The money paid to the Board of State Prison Commissioners by any
county for work and labor by convicts upon the public roads in such
county is to be expended under the direction of said board in the main-
tenance of conviets while detailed for and employed upon such road
work.

Carsox Crry, October 14, 1911.
Hox. Rayvonn T. Baker, Warden Nevada State Prison.

Dear Sir: Replying to your request for an opinion, in writing, rela-
tive to the disposition, authorized by the statute, to he made of the
money directed to be collected by the Board of State Prison Commission-
ers, under the provisions of section 4 of the Act of the Legislature
entitled “An Act authorizing and relating to the employment of con-
viets on the publie roads and highways, providing a general road fund
in the State Treasury to defray the expenses thereof, and for other pur-
poses! approved March 16, 1911 (Stats. 1911, p. 73), under agreement
with the County Commissioners of any county for work to be performed
in the construction or repairs or improvement of roads and public high-
ways by convicts detailed by the Board of State Prison Commissioners
from the Nevada State Prison:

The provision of the statute particularly relating to this matter, con-
tained in said section 4, is in the words following:

No road work, under the provisions of this Act, shall be insti-
tuted in any county prior to an agreement with the County
Commissioners of such county with respect to the survey and
character and construction of such road, and an agreement by
such county to construet, at its own expense, all bridges or
other structures of wood, iron, concrete or stone, requiring
skilled labor, and no conviet shall be employed thereon: and
such covnty may be re quired by said board to contribute in purt

/4)Il'rl"l, //H CIpense of the maintenanee of /'u,;/';‘,'f,.c on xlll‘}‘ roarl /rr),'/;,

The amount which may be collected from any county by the Board of
State Prison Commissioners, under the provisions of the statute above
quoted, is, as I understand the language employed, to be determined by
agreement between the Board of State Prison Commissioners and the
county authorities, the statute reading, "and such county may be
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required by said hoard to contribute in part toward the expense of the
maintenance of conviets on such road work "
It is provided by section 6 of the above entitled Act relating to dis-
bursement for expenditures thereunder as follows:
Rec, 6. All disbursements for expenditures arigsing under
the provisions of this Act, ineluding for road-making tools and
implements, horses, wagons, tents, hedding, clothing, tobacco,
medicine, and commissary utensils and supplies, shall be on
warrants certified to by the officer or engineer in charge of said
road work, and by the chairman of said board, and which. on
approval by the State Board of Examiners, shall be paid, on
warrants drawn by the State Controller, by the State Treasurer
from the following funds, respectively, in the State Treasury to
wit: From said general road fund in every instance, except for
part payment for clothing and commissary supplies, an amount
not exceeding fifty cents per day per conviet, for the total num-
ber of days detailed.

As to the disposition authorized to be made of the money paid to the
Board of State Prison Commissioners by the county under such agree-
ment—that is, whether it shall be expended directly by the board in
defraying the expense of the maintenance of conviets in the prosecution
of such road work, or whether it shall bhe paid into the State Treasury
and placed to the credit of the State Prison Fund—it s my judgment
that, under the closing language of section 4 of said Act of March 16,
1911, last above quoted, the expenditure of all money derived from con-
tracts by the board made with the County Commissioners of any county
for work and labor upon public roads in such county shall be expended
by the board in payment of the expense of the maintenance of the con-
viets engaged in such road work.,

Itis. in my judgment, clearly the intention and purpose of said Aet
that the money paid to the Board of State Prison Commissioners by any
county for work and labor by conviets upon the public roads in such
county shall be expended under the direction of said board in the main-
tenance of conviets while detailed for and employed upon road work as
provided for in said Aet of March 16, 1911 (Star<, 1911, p. 73), and
such, you are advised, is the opinion of this oflice.

tespectfully submitted,

Creve 1L BARER, Alttorney-General.
By Jasmes R Junce, Deputy.

Constitutional Law—Notaries Public—Eligibility of Postmasters,
If the compensation of a postmaster does not exceed 8500 per annum,
he i eligible to hold the civil office of Notary Publie; otherwise not.,
Carson Crry, November 8, 1911,
Hox. R. A. Broy, Assistant Postmaster, Eurela, Nevada,

DEar Sz In reply to your communication of recent date wherein

you desire to he informed as to whether there "is any law ]nl'w‘h i'i':“;,! an
assistant postmaster from being a Notary Publie? 1 heg leave to submit
the following:
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Article 4, section 9, of the Constitution of Nevada reads as follows:
No person holding any lucrative office under the Government
of the United States, or any other power, shall be eligible to any
civil office of profit under this State; provided, that postmasters
whose compensation does not exceed five hundred dollars per
“annum, or Commissioners of Deedg, shall not he deemed as
holding a luerative oflice,

The office of Notary Public iz a eivil office of profit under the State
within the meaning of section 9, article 4, of the Constitution. This sec-
tion applies to appointive as well as elective offices.  (State v. Clarke, 21
Nev. 333.)

The office of Notary Public being an office of profit within the mean-
ing of article 4. section 9, the only question to decide is whether your
assistant posgtmastership comes within the exception set forth in said
section of the Congtitution, i. e., “provided , that postmasters, whose com-
pensation does not exceed five hundred dollars per annum, or Commis-
sioners of Deeds, shall not be deemed as holding a Inerative office”  You
are therefore advised that, if your compensation does not exceed five
hundred dollars per annum as assistant postmaster, you are eligible to
hold the civil office of Notary Public; otherwise not.

Respectfully submitted,
CLeve . BARER., Altorncy-General,

State Prison Commissioners—Convict Road Work, Appropriation for
Disposition of Receipts.

Under Stats. 1911, p. 73, the sum of £20,000 appropriated therein was
placed in the general road fund, and all moneys paid in by any county
should be placed there also, and this is a cumulative fund.  The money
aceruing from the 50 cents per day for conviets shonld remain in the
general State Prison Fund, against which warrants arve drawn upon claims
for elothing and commissary supplies for road work.

Carsox Crry, November 13, 1911,
Hox. War. M Minias, State Treasire r, Clarson l'fl‘r/, Nevadn,

Dear Sie: Replyving to your request for an opinion relative to what
disposition i to be made of money coming into the State Treasury by
virtue of the agreement made by the Nevada State Board of Prizon
Commissioners and the Commissioners of Washoe County, 1 heg leave to
advise as follows:

Section 1 of "An Aet authorizing and relating to the employment of
conviets on the publie roads and highways, providing a general road
fund in the State Treasury to defray the expenses thereof, and for other
purposesy approved Mareh 16, 1911, reads as follows:

The sum of twenty thousand dollars is hereby appropriated,

out of any money in the State Treasury not otherwise appropri
ated, which shall constitute a fund to he known as the
road fund

,;"Iu-hx!

=ection O of said Aet reads as follows:

Said board, on the recommendation of the State Ingineer, or
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the County Surveyor of each county, is hereby authorized and
empowered to determine upon what publie roads conviets wo
detailed shall be emnployed; whether in the improvement of exist
ing roads or the construction of new roads, and shall pass upon
and approve or reject the plans and specifieations of the State
Engineer or the respective County Surveyors in respect thereto,®
The State Engineer shall have general supervigion and divection
of all road work =0 approved.  No rond work, under the provi-
sions of this Act, shall be instituted in any county prior to an
agreement with the County Commissioners of such county with
respect to the survey and character and construetion of sueh
road and an agreement by such county to construet, at ite own
expense, all bridges or other structures of wood, iron, concerete
or stone, requiring skilled labor, and no conviet shall be
employed thereon; and such county may be required by said
board to contribute in part toward the expense of the mainte-
nance of conviets on sueh road work

Section 6 of said Aet reads as follows:

All digbursements for expenditures arising under the provi-
siongof this Act, including for road-making tools and implements,
horses, wagons, tents, hedding, clothing, tobacco, medicine, and
commissary utensils and suppiles, shall be on warrants certified
to by the officer or engineer in charge of said road work, and
by the ehairman of said hoard, and which, on approval by the
State Board of Examiners, shall be paid on warrants drawn by
the State Controller, by the State Treasurer from the following
funds, respectively, in the State Treasury, to wit: From said
general road fund in every instance, except for part pavment
for clothing and commissary supplies, an amount not exceed-
ing fifty cents per day per conviet, for the total number of days
detailed, which shall be paid from any appropriation hereafter
made for the support and maintenance of the State Prison.

The questions which T have considered herein are as follows:

First—What amount of revenue did the Legislature provide for carry-
ing on the said road work, and from what sonrce or sources is the same
to be derived?

Second—How 1= said money set apart, and into what fund or funds is
the same to he placed?

In support of the first query above suggested, it is clearly evident that
the Legislature intended and provided three sources of revenue for the
purpose of defraying the expense of the road work.  Section 1 provides:
"The sum of twenty thousand dollars is hereby appropriated, out of any
money in the State Treasury not otherwise appropriated, which shall
constitute a fund to be known as the general road fund?

Section 5 provides in part that the “county may be required hy said
hoard to contribute in part towards the expense of the maintenance of
convietg on such road work?”

Section 6 in part provides "for part payment for clothing and com-
missary =upplies, an amount not exceeding fifty cents per day per con-
viet for the total number of days detailed, which shall be paid from any
appropriation hereafter made for the support and maintenance of the
State Prison”
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As shown by the foregoing sections the Legislature contemplated and
provided three sources of supply of revenue for the road work, namely:

First—An outright appropriation of $20,000 from the General Fund.

Second—Such revenue as shall be derived by agreement with the
counties desiring the road work; and

Third=—A cumulative appropriation of 50 cents per day per convict
for each man detailed for road work.

Coming now to the second consideration, namely, into what fund or
funds should this money be kept, I call attention again to that part of
said section 6, which reads: "All disbursements * % shall be
paid on warrants drawn by the State Controller by the State Treasurer
from the following funds on the State Treasury, to wit: From said gen-
cral road fund in every instance coecepl for part payment Sor clothing and
r'tu/ll/ll‘s,wll'.r/ ,«:4/‘/:/1‘4‘&, an cmount not 1.l'l'l/l/l.llj/ jfll// cents per :/:I_u per conviet
tor the total wumber of days detailed, which shall be paid from any appro-
/,;'fulfuu e :‘urfh’l‘ mml:‘ﬁu' the support and maintenanee nf the State Prison”

Therefore, T take it, that two funds were specified out of which the
wiarrants were to he |):li‘|:

FFirst—"The general road fund.

Second=—Any appropriation hereafter made for the support and main-
tenance of the State Prison which is now designated as the State Prison
Fund.

You are therefore advised that the said sum of 220,000 appropriated
by the Legislature from the General Fund was, by said Act, placed in
the general road fund, and all moneys paid in hy Washoe Connty, or
any other county, should be placed there also, and that this general road
fund is a cumulative fund.  The money which acernes from the 50 cent=
per day per conviet should remain in the general State Prison Fund.
against which warrants should be drawn, upon claims for clothing and
commissary supplies for the road work, hy the Controller, and paid by
yvou as Treasurer.

These funds become exhausted only after the $20,000 appropriation,
together with the money which is received from the county or counties
and the amount which is authorized to be used from the State Prison
Fund, have been expended.

Respectfully submitted,
CLeve H. BAKERr, Altorney-General,

State Prison Commissioners—Convict Road Work, Appropriation for—
Disposition of Receipts.

Under Stats, 1911, p. 73, the money paid by various counties must go
into the general road fund, and funds for the road work contemplated
by =aid Aet become exhausted only after the $20,000, together with
moneys from the connties and amount authorized to be used from the
general State Prison Fund, have been expended.

Carsox Crry, November 17, 1911.
Hox. J. Eaaers, State Coutroller, Carson City, Nevada.

Deaw Sire: In reply to your recent letter relative to the general road
fund, I desire to state as follows: By virtue of that certain Act entitled
“An Aet anthorizing and relating to the employment of conviets on the
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public roads and highways, providing a general road fund in the State
Treasury to defray the expenses thercof, and for other purposes! passed
by the Legislature of the State of Nevada, and approved March 16, 1911,
found in Stats. 1911, p. 73, by section | thereof, a general road fund
was ereated, and $20,000 was placed in this road fund by the Legislature
from the General Fund,

By section 5 of said Act provision was made whereby counties desiring
road work should be made “to contribute towards the expense of the
maintenance of conviets on such road work?”

What disposition was to be made of moneys so received from the
counties carrying on road work and contributing to its support. is plainly
and unmistakably pointed out by section 6, which provides in part:

All disbursements for expenditures arising under the provisions
of this Act, including for road-making tools and implements,
horses, wagons, tents, bedding, clothing, tobacco, medicine and
commissary utensils and supplies, shall be on warrants certified
to hy the officer or engineer in charge of said road work, and by
the chairman of said board, and which, on approval by the State
Board of Examiners, shall be paid on warrants drawn by the
State Controller, by the State Treasurer frow the following
funds, respectively, in the State Treasury, to wit: From said
general road fund in every instance, except for part payment
for clothing and commissary supplies, an amount not exceeding
fifty cents per day per conviet, for the total number of days
detailed, which shall be paid from any appropriation hereafter
made for the support and maintenance of the State Prison.

There is only one logical conclusion that can be reached, and it seems
to be irresistible, and that is that the Legislature created a general road
fund, put $20,000 in a lump sum into that fund, and made provision
for its being supplied hy counties as long as the road work was to be
continued—with the exception that, in obedience to a very wise pro-
vision which was calculated to help defray the burden of the expense of
clothing and feeding the prisoners on the road, who otherwise would
have to be supported by the general State Prison Fund at the State
Prison in Carson City, they provided 50 cents per day per conviet detailed
on such road work; this money to he paid out of the said general State
Prison Fund in payment of elaims for commissary supplies and clothing
of prisoners working on the road.

I take it that this view is entirely consistent and in accord with the
recent opinion rendered by the Supreme Court in the case of State. ex
vel. (ieorge T. Mills, v. Wim. McMillan, in which the court held: *That all
the moneys coming into the State Treasury constitute a part of the Gen-
eral Fund, unless hy provision of the Constitution or some statutory
enactments they are placed in some specific fund? for in this very
instance the Legislature created the general road fund and made it a
condition precedent to the instituting of road work in any county that
the county, among other things, be required to contribute’ towards up-
port of the work.

Therefore, as the general road fund was ereated. and the counties are
to contribute towards the expense of the work, and inasmuch as the said
Act provides that all disbursements shall be paid from the road fund
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with one exception, it inevitably follows that the money from the counties
must go into the general road fund in order to be paid out of it.

It is my opinion, and you are so advised, that the money coming in
from the various counties must go into the general road fund, and that
the funds for the road work, as contemplated by said Aet, become
exhausted only after the 820,000 appropriation, together with the money
coming in from the varions counties, and the amount authorized to be
used from the general State Prison Fund, have been expended.

Yespectfully submitted,
CLevE . BAKER, Attorney-tieneral.

County Commissioners—Criminal Actions, Powers of Commissioners in—
Witnesses—District Attorneys, Expenses Outside of the County.

County Commissioners have the power to procure witnesses necessary
to the proper hearing and presentation of any case, and to pay the mile-
age and per diem of such witnesses.

The District Attorney is entitled to he repaid the amount expended
by him for traveling and hotel expenses necessarily incurred beyond the
boundaries of his county.

('arsox Crry, November 29, 1911.
Hox. T. J. McParuiN, District Attorney, Fureka, Nevada.

Dear Sik:  Your favor of 31st ultimo received containing request for
an opinion whether or not Distriet Judge Breen and Connty Commis-
sioner Fraser of Eurcka County, subpenaed as witnesses on hehalf of
respondents In Re Application of O.J. Smith, et al., to Supreme Court of
Nevada, for writ of habeas corpus, against their arrest and detention under
hench warrants for their arrest, issued out of and under the seal of the
District Court of the Third Judicial Distriet of the State of Nevada, upon
indictments against said 0. J. Smith, ¢t /.. theretofore found by the
grand jury of said county, and then on file in the office of the Clerk of
said court; and containing the further inquiry: “Is the District Attorney
of this county entitled to all of his necessary expenses, including hotel
bills, when he goes to Carson City, outside of his jurisdiction, at the
request of the County Commissioners, to assist in the defense of the above
proceedings?"

The consideration of these questions involves, as [ understand it, the
scope of the powers conferred by the Legislature upon the Board of
County Commissioners in the " prosecution or defense of all suits to
which the county is a party! and i= contained in subdivision 12, section
2111, Cutting’s General Statutes of Nevada, as follows:  “Twelfth—To
control the prosecution or defense of all suits to which the county is a
party”  This langnage of the statute unmistakably confers upon the
Board of County Commissioners full and complete power to take all
necessary steps and meet all proper expenses for the conduet of any suit
to which the vounty is a party, and, as [ understand and believe the
intent of the law to be, the expenditures <o authorized to be met and paid

in the prosecution or defense of such actions are not, nor are they in
tended to be, lmited to expenditures incurred within the county, but are
intended, upon reason and fairness, as well as in the protection and
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preservation of the rights of the people of the county, to apply where
expenditures are made necessary without and beyond the houndaries of
the county, as in the ease heing considered where the expenditures were
made in the protection of the rights of the people and taxpayers of the
county and upholding the law as well a% the respect and dignity due to
its courts and of the officers charged with the administration of the law
therein.

The powers of the Board of County Commissioners under said subdi-
vision 12, seetion 2111, General Statutes of Nevada, were before the
Supreme Court of Nevada in the case of Ellis v. Washoe County, 7 Nev.
291, The question under discussion there involved the power of the
Board of County Commissioners to employ counsel to aid the Distriet
Attorney in a suit against the county. The court, in passing upon the
question, used this language:

It is quite evident if the County Commissioners had the power
to bind the county by a contract such as that counted on in the
complaint, the demurrer should not have heen sustained; for a
contract otherwise complete and valid is set out, and the breach
properly alleged.

The only question to be determined then is, whether the Com-
misgioners possessed the anthority to so bind the county. Thig
particular power is not given in express terms, but the power
"to control the prosecution or defense of all suits to which the
county is a party, which is given in subdivision 12 of gection 8,
Stats. I8T1, elearly embraces the power to employ counsel to
protect the interest= of the county,

Litigation can only be controlled by means of attorneys hav-
ing the authority to appear in the courts; hence, to give full
effect to this power, the Commissioners must in the very outset
have the power to employ counsel.  Nor ig it any answer to
say that the law designates and provides an attorney for that
purpose—the District Attorney: for it is not unfrequently the
case that he may be unable to attend to the business of the
county, or its interests in =ome particular uit may be of such
magnitunde that the assistance of other counsel would be very
desirable, or possibly indispensable

Upon prineiple it follows that the Comrnissioners have, under the stat-
ute quoted, the power to employ counsel and provide for their payvment.
It follows, upon principle as well as reason and authority, that they have
under statute the power to procure witnesses necessary to the proper hear-
ing and presentation of any case, as the one here under consideration, and
to pay the mileage and per diem of such witnesses for attendance before
the court in which the case is heing tried.

It ix my opinion, therefore, and you are so advised, that Judge Breen
and County Commissioner Fraser are entitled to have and receive from
Fureka County their mileage and per diem for appearing in the Supreme
Court as witnesses on hehalf of said county upon the hearing of the appli-
cations of said O, Swith, et ol for writ of habeas corpus, and that the

Board of County Comnnissioners has the power to authorize payment of
same, and to allow the elaims therefor; and that your elaim, as District
Attorney, having been incurred at the request and under the direction of
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said Board of County Commissioners, you are entitled to be repaid the

amount expended by you for traveling expenses from Eureka to Carson

City and return, together with your hotel expenses necessarily incurred.
Yours very truly,

Creve L BAger, Aorney-General,
By James R. Juonck, Deputy.

Licenses—Dance Halls

The Sheriff is not warranted or anthorized in demanding or collecting
a dance-hall or concert-saloon license unless it is made to appear that
the proprietor thereof employs, or Las in his employ, as owner of said
saloon, women or girls to dance therein, or to solicit the purchase by
persons visiting such saloon, either directly or indirectly, of any kind of
liquor or wine or cigars; such circumstances being necessary to appear to
bring the dance hall within the provisions of Stats. 1903, p. 26.

Carsox Crry, December 4, 1911.
Hox. D. A. Pare, District Attorney, Austin, Nevada,

Dear Str: Your favor of 25th ultimo received inclosing statement of
conditions under which A. B. Cooper and Alice Miller are now, and have
been conducting, a saloon in Austin, and requesting to be advised whether
or not the statement of facts which you submit are sufficient to authorize
the collection of a dance-hall license from the persons condueting said

sloon.  The statement of facts which you submit reads:
AGREED STATEMENT OF FACTS

In order to obtain an opinion from the Attorney-General of
the State of Nevada as to what constitutes a dance-hall, the fol-
lowing facts are agreed to by the District Attorney of Lander
County, Nevada, and Wm. D. Coppernoll, of counsel for A. B,
Cooper, hereinafter mentioned as the purported owner of a dance
hall:

One A. B. Cooper holds license, both state and retail, for the
Alice Club Saloon, in the Town of Austin, County of Lander,
State of Nevada.

In said saloon there is a piano, and therein a space about
twenty-five foot square which is used for the purpose of dancing.

No women are employed around said saloon.

The women who are in the immediate vicinity of said saloon
(which is in the tenderloin district) hire eribs which are in
distinet and separate building.  These women are termed pros-
titutes,

These women, so living, come into said saloon. drink at the
har thereof, if they so desire,

These women sometimes dance in said saloon, but receive no
commission or reward therefor,

It is not compulsory for said women to be in attendance in
said saloon; and if they enter therein it is simply of their own
volition,

They are free to go to any other saloon, in fact, are without
restriction as fur ag said saloon or the owners therof are con-
cerned,
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Men congregate at this saloon the same as they might at any
other saloon. These men, or a majority of them, dance with
the women coming into said saloon. If they do so dance there
is no rule requiring them to pay for said dance; in fact, they
may dance all night without paying one penny therefor. It is
their privilege to treat whomsoever they please, but there is no
solicitation on the part of the inmates. [If the men dancing
wish to treat some woman ib said saloon, the woman receives
no reward or commission.

D. A. ParTE,
District Attorney of Lander County.
Wi, D. CorpEryoLL,
Attorney for A. B. Cooper.

Section 124 of “An Act to provide revenue for the support of the Gov-
ernment of the State of Nevada, and to repeal certain Acts relating
thereto) approved March 23, 1891, as amended by an Act approved Feb-
ruary 26, 1903 (Stats. 1903, p. 34), contains, I believe, the latest reference
to dance-houses by the Legislature of Nevada, as follows:

See. 124, Any person or persons who may conduct any
hurdy-gurdy house, dance-house or coneert saloon in this State,
where women or girls are employed to dance, or to solicit the
purchase by the persons visiting such house, either directly or
indirectly, of any kind of liquor, or wine or cigars, or to solicit
such persons so visiting to treat to any kind of liguor, wine or
cigars, shall, before entering upon the conduct of such dance-
house, or hurdy-gurdy house, or concert saloon, take out a license,
in addition to the retail liquor license, from the Sheriff of the
county in which such person or persons propose to carry on such
business, and pay therefor the sum of five thousand dollars for
cach and every three months.

In the foregoing section, as quoted, the Legislature has made provision
that when a dance-house or concert saloon is conducted in this State in
the manner therein described, viz: "By the employment of women or
girls, to dance, or to solicit the purchase by the persons visiting such
house, either directly or indirectly. of any kind of liquor or wine or
(1gn~x or to solicit such persons so visiting to treat to any kind of liquor,
wine or cigars, shall * # take out a license in addition to the
retail liquar license * % % and pay therefor the sum of five thousand
dollars for each and every three months?”

Comparing the facts contained in the statement submitted by you with
the acts anthorized or permitted to be practiced by the women or girls
employed in a dance-house or concert saloon, whose proprietor has paid
the license required for conducting same. T am unable to discover that vou
show the employment of women or girls in the saloon conducted by Mr.
Cooper, either to dance therein or solicit the purchase by the persons
visiting such house or saloon, either directly or indirectly, of any kind of
liquor, wine or ¢igars.

[t is the opinion of this office that the Sheriff of your county is not
warranted or authorized, under the facts submitted in your statement, in
demanding or collecting a dance-hall or concert-saloon license from A. B.
Cooper, since it is not made to appear thereby that he employs, or has in
his employ, as owner of said =aloon, women or girls to dance therein, or
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to solicit the purchase hy persons visiting such saloon, either directly or
indirectly, of any kind of liquor, or wine or cigars, and you are advised
'umnhnul_\
Yours very truly,
Creve H. BAKER, Attorney-General.
By Jasmes R. Junae, Deputy.

District Attorneys—Duties as Advisers of School Trustees—School Trustees
—Power to Employ Private Counsel.

It is the duty of the District Attorney to render legal opinions to
School Trustees when requested to do so; the law does not require him
to render further services. :

It is within the power of School Trustees to employ such legal assist-
ance as they may deem necessary to protect the school interests and to
pay a reasonable compensation for such services when rendered.

Carszox Crry, December 258, 1911,
Hox. Wy, Woonsurs, Jr.. District Attorney, Reno, Nevada.

My Dear Sir:  In reply to your letter of recent date wherein you
desire to be advised as to whether "it is the duty of the District Attor-
ney of the county in which the various school districts may be situated,
to act, not only as legal adviser, but to draw contracts, attend to bond
issues, examine abstracts and represent them in all suits to which they
may be made a party; T beg leave to submit the following: Section 40
of an Aet entitled "An Act concerning public schools, and repealing
certain Acts relating thereto] passed by the Legislature of Nevada, and
found in the Statutes of 1911 at page 196, reads as follows:

Sec. 40, The trustees of a school distriet shall constitute a
board for such district, and such hoard is hereby ereated a hody
corporate.

Section 41, found at page 196, reads as follows:

Sec. 41, All property which is now vested in, or shall here-
after be transferred to, the trustees of a district, for the use of
schools in the district, shall be held by them as a corporation.

Section 67, found at page 201, enumerates the duties imposed on
School Trustees.
Section 73, found at page 207, reads as follows:
)

SEC,

i The Boards of School Trustees of the respective
school districts of the State of Nevada are hereby given ~m-h
reasonable and necessary powers, not conflicting with the Con-
stitution and laws of the State of Nevada as may be m;m site
to attain the ends for which the public schools are established,
and to promote the welfare of school children.

Seetion 115, found at page 215, reads as follows:
Seco 115, The District Attorneys of the several counties of
Nevada must give, when required, and without fee, his opinion

in writing to School Trustees, on matters relating to the duties
of their offices.
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Section 2305, Catting’s Compiled Laws of Nevada, reads as follows:
The District Attorney shall, without fee, give his legal opinion
to any Assessor, collector, Auditor or County Treasurer, and to
all other county, township or district officers within his county,
in any matter relating to the duties of the respective offices.

From an observation of the foregoing sections of the statutes, it will
be noticed that the Legislature of Nevada (1911) ereated the school hoard
a body corporate, and that among other things it imposed on said School
Trustees the duty to buy and sell schoolhouses or sites, to huild, purchase
or rent suitable places for schools, to change the location of schoolhouses,
to manage and control school property, to preseribe and enforce rules for
the regulation of school diseipline, to keep school property in repair, to
insure school property, to employ qualified teachers by contract, and to
pay them their salaries, to provide for terms of school, to provide hooks
for indigent children, to transfer school moneys according to law, to fur-
nish paper, pens, blackboards and necessary equipment, to enforce sani-
tary regulations, and many other powers necessary and incident to the
administration of our public schools.

It is reasonably to be expected that arising out of the multifarious
duties imposed upon the School Trustees, such as drawing of contracts,
the issuing of school honds, the apportionment of school moneys and
expenditure of same, the prosecution of suits or defense of suits in which
the School Trustees are a party, that the services of an attorney might
often hecome very necessary and essential to the welfare and protection
of the school interests and property, and the employment of counsel in
such cases would, in my judgment, be entirely consistent with the pro-
visions set forth in section 73, Statutes of 1911, page 207, granting the
Board of School Trustees such reasonable and necessary powers as may
be requisite and necessary to carry out their duties and promote the gen-
eral welfare and successful administration of the publie school.

A school distriet ordinarily has statutory power through its
proper boards or officers to employ counsel to represent it in
suits brought by or against it, or any of its officers, involving
the interest of the district, and the power may be implied from
the power to sue.  (Cye. vol. 35, p. 952-953.)

[t being conceded that the services of an attorney are often necessary
in the administration of affairs by School Trustees, and that the school
hoard is entitled to have such legal assistance, we come to the question
as to whether the Distriet Attorney is required by law to render such
service,

In many States there are particular statutes requiring the District
Attorney to perform all necessary legal services for Sehool Trustees and
school boards, but we have no <uch statute enacted in this State.

The District Attorney, among other duties, shall he the public prose-
cutor of the county, and conduet all proseentions on hehalf of the people,
and defend all suits bronght against the connty, and deliver opinions to
the various connty, distriet and township officers in matters relating to
the duties of their oflice.  (Comp. Laws, 2208-2299, 2301-2305.)

Aceording to seetion 115, Statutes of 1911, page 215, above quoted, the
District Attorney must give, when required, and without fee, his opinion
in writing to the School Trustees on matters relating to the duties of
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their office. Section 2305, Compiled Laws of Nevada, iz to the same
effect,

There is a wide distinetion hetween giving a legal opinion on matters
relating to the duty of an officer and conducting litigation which might
come as a result of that opinion.  To give a legal opinion is one thing;
to conduet litigation, draw up contracts, honds, ete., is another. The
former the District Attorney must do when required by the School
Trustees; the latter he is not required to do.

The duties of the prosecuting attorney are prescribed by
statute; his office is defined and his authority comes from the
same source of power as does the court, and the functions of
each are defined by law. (State v. Heaton, 21 Wash. 59.)

The authority of the prosecuting attorney to appear in a
particular proceeding is ordinarily, at least. found in the
statutes. (State v. Seattle Gas Co., 28 Wash. 488; Montgomery
Co. v. Tipton, 15 S, W, 249.)

The Supreme Court of Washington, in the case of Bates v. School Dis-
trict No. 10, 88 Pac. 944, in considering a statute very similar to ours,
held that the law did not require a prosecuting attorney to appear in
court and conduet litigation on behalf of school distriets.

In thig State the prosecuting attorney is also the county
attorney, and the relation of that officer to the county may be
such as possibly require him to appear in behalf of the county
in some instances, even if the specific duty may not be par-
ticularly and expressly preseribed by statute.

If s0, the duty arises out of the obligation he has assumed as
an officer of the county to discharge the general funetions of an
attorney in its behalf. A school district is, however, not the
county. It is a legal subdivision of the county, but it is a dis-
tinet entity, and is in this State a separate municipal corpo-
ration. [t cannot reasonably be said that because one is the
attorney for the county he is for that reason obligated to act as
the attorney of every other municipal corporation which is a
legal subdivision of the county.

The one duty is by no means included within the other; and,
unless a statute so declares, the county attorney is not required
to act as the attorney for school distriets in litigated matters,

A number of statutes have been called to our attention which
specify duties for the prosecuting attorney, but the only one
which in termis in any way refers to school distriets is section
168, 1 Ballinger's Ann. Codes & St., which is as follows:

"The prosecuting attorney in each county is hereby required
to give legal advice, when required, to all county and precinet
officers, and directors and superintendents of common schools,
in all matters relating to their oflicial business, and when =o
required, he shall draw up, in writing, all contracts, obligations,
and like instruments of an oflicial nature, for the use of said
officers”

It will be observed that the duties preseribed in the above
section are that the proseeuting attorney shall give *legal advice”
to school directors, and shall “draw up in writing all contracts,
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obligations and like instruments of an official nature for the use
of said officers?”

The preseribed duties do not specify such as appearing in
court to prosecute or defend litigation. Duties of the last-
named nature are much more burdensome than those specified
in the statute, and it should not be held that they are elassified
together unless the Legislature has made it unmistakably clear
that such was intended.

We think it is manifest from the language used that the Legis-
lature never intended by the above statute to require county
attorneys to appear in court and carry the burdens of conduet-
ing litigation in behalf of school distriets. Such was the nature
of the services rendered in this case. While the answer alleges
that respondent advised appellant concerning the subject-matter
of this litigation before the suit was brought, yet the agreed
facts show that the actual services for which respondent seeks
to recover were rendered in the litigation by the conduet of the
defense.

We therefore find no statute enjoining the duty upon respond-
ent to discharge the services rendered as county attorney, and
in the absence of such a statute he was not required to do so.
(Bevington v. Woodbury, 78 N. W. 222: Town of Fagle River v,
Oneida Co., H6 N. W. 644: Sands v. Frontier ('!Nlllf'l/‘ 60 N. W.
1017 ; Huffmaw v. Commissioners of Greenwood (., 23 Kan. 281.)

Inasmuch, therefore, as there was no statute requiring respond-
ent as county attorney to conduet said litigation, he was not
then discharging his official duties as county attorney, but was
acting as a private attorney for the school district, and he is
entitled to compensation.  (United States v. Winston, 170 UL S,
522, 18 Sup. Ct. 701, 42 L. Ed. 1130.)

You are therefore advised that it is your duty to render legal opinions
to the Sehool Trustees when requested to do so; the law does not require
you to render further services; and that it is within the power of the
School Trustees to employ such legal assistance as they may deem neces-
sary to protect the school interests and to pay a reasonable compensa-
tion for such services rendered,

Respectfully submitted,
CLieveE H. BAKER, A tlorney-General.

Crimes and Punishments—Gambling— Slot Machines,

A slot machine is a gambling device wherein the player depends on
chance and not on <kill to win or lose.

Under section 263 of " An Act concerning erimes and punishments?
effective Jannary 1, 1912, it is unlawful for any person to "play, main-
tain or keep any slot machine played for money, or for checks or tokens
redeemable in money, or played for chance?

Carsox Crry, December 30, 1911,

Hox. W, Woonnuves, Jir.. District _lNu/'ut‘//. Reno, Nevada,
Dear St In reply to your recent letter, wherein you desire to be
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advised as to “whether or not slot machines can be played for checks
redeemable in drinks or eigars? under the Crimes and Punishment Act
which is to take effect January 1, 1912, I beg leave to submit the follow-
ing:

An Act entitled “An Act prohibiting gambling, providing for the
destruction of gambling property,and other matters relating thereto]” was
passed hy the Legislature of Nevada and approved March 24, 1909
(Stats, 1909, p. 307-309), and section 1 thereof refers to the operation
of slot machines as follows:

It shall be unlawful for any person  * % % to play, main-
tain, or keep any slot machine played for money, or for checks
or tokens redeemable in money.

I'he opinion of this office previously was that the Legislature did not
intend to make it unlawful to operate, maintain or keep slot machines,
when said slot machines were played for eigars, cigarettes, drinks or
trade, but the restriction was placed on slot machines when played,
maintained or kept for money or checks or tokens redeemable in money.

An Act entitled "An Act concerning erimes and punishments, and
repealing certain Acts relating thereto” was passed hy the Legislature of
Nevada and approved March 20, 1911, and becomes effective January 1,
1912, Section 253 of said Act refers to slot machines in the following
language:

It shall be unlawful for any person to play, maintain or keep
any slot machine played for money or for checks or tokens

redeemable in money, or played for chance.

The Crimes and Punishments Aet being approved March 20, 1911, is
the latest expression of the Legislature, and as such it will be the law of
this State, commencing January 1, 1912, and will remain as such until
altered or repealed.

The language referring to slot machines, used by the Legislature in
1909, and that by the Legislature in 1911, is identical, with one excep-
tion—that the Legislature in 1911 saw fit to add the additional restric-
tion “or played for chance!

This leads us to consider what is a slot machine and when it is deemed
to be “played for chance?”

A nickel-slot machine is a gambling device; the mechanism
of the machine is such that, when a five-cent piece is dropped
into one of the several slots representing several colors, a disk
is made to revolve, on which are painted corresponding colors,
and when it ceases to revolve the color upon its face opposite to
a finger determines whether the player has won or lost.

Each color has a different value, from 10 cents up to $1, and,
if the player has won upon the color selected, the sum won iz by
a mechanical device delivered to him in a cup. The machine
i a contrivance or apparatus by which it is determined who,
as hetween the player and the proprietor, is the winner or loser
of the money hazarded.,

The player stakes or hazards his money on a chance which is
suflicient to make out the gambling.  Within the general under-
standing such a machine is a gambling device. (Lyman v. City
T'rust. Safe /)r/msfl and Surety Co., 59 N. E. 903, 905, 166 N. Y.
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2745 Lyman v. Brucker, 56 N. Y. Supp. 767, 770, 26 Mise. Rep.
54 Kolshorn v, State, 23 S. E. 829, 830, 97 Ga. 343; State v,
Girimes, H2 N. W. 42, 49 Minn. 443; Portis v, State, 27 Ark. 360,
362; Jeflries v, State, 32 S, W. 1080, 1081, 61 Ark. 308; Bobel v,
People, 173 111. 19, 20, 50 N. E. 322, 64 Am. St. Rep. 64.)

A card machine is a slot machine, as contemplated by the statutes of
Nevada above quoted.

A nickel-in-the-slot machine is a gambling device. (Words
and Phrases, vol. 4, p. 3032.)

A gambling device is defined to be anything which is used as
a means of playing for money or other thing of value, so that
the result depends more largely on chance than skill. (fu re
Lee Fony, 18 Fed. 253-257.)

Chance may be defined to be hazard, risk or the result or
issue of uncertain and unknown conditions and forces. (Words
and Phrases, vol. 2, p. 1050.)

Chance implies possibility. (Idem.)

Anything is said to happen by chance to anyone when it was
neither understandingly brought about by his act nor preesti-
mated by his understanding.  ( Goodman v. Cody, 1 Wash. 329-
335; 34 Am. Rep. 808.)

The word “chance” in the definition of a lottery as “a scheme
for the distribution of prizes by lottery or chance! may he
defined as an accident; fortuity; casualty; an event without an
assigned cause. (14 Pa. Co. Ct. R. 499-501.)

Chanece, in criminal law: an aceident, an unexpected, nnfore-
seen, or unintended consequence of an act; a fortuitous event;
the opposite of intention, design, or contrivance. (Black’s Law
Dictionary, p. 189.)

Pure chance consists in the entire absence of all means of
calenlating results.  (Harless v. U, S., Moore, Towa, 173.)

Webster defines chance: “an unforeseen event: an accident;
a pos==ibility; opportunity; risk?”

It shall be unlawful for any person * * * to play, main-
tain or keep any slot machine * * % played for chance.
(Sec. 253, Idem.)

This iz the clear and unmistakable language of the Legiglature, and
does not admit of any construetion. It is plain and unambiguous.

A slot machine is essentially a gambling device wherein the player
depends on chanece and not skill to win or lose.

During the past year slot machines have heen sanctioned by law, when
played, kept and maintained for ecigars, cigarettes, drinks and trade, and
the Legislature, convening in 1911, having full knowledge of the law then
in force and effect governing slot machines, saw fit to change the then
existing law by the addition of the restriction “or played for chance’
which prohibition, in my judgment, was intended to abolish entirely the
use and operation of slot machines for gambling in this State on and
after the 1st day of January, 1912,

[t is the opinion of this office, and you are so advised, that it is unlaw-
ful for any person to “play, maintain or keep any slot machine played
for money or for checks or tokens redecmable in money, or played for

chance”; and a slot machine is deemed to be played for chance when the
6:4
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result depends on an "uncertainty” or “hazard) and not a certainty, and
when there is not equal value received for every expenditure made.
Respectfully submitted,
Creve 1. BAER, Altorney-General.

Counties—County Officers—Bonds of County Officers—Surety Bonds, Pay-
ment of Premium For.

When the County Treasurer gives official bond with security fur-
nished by a surety company, the premium on the same is to be paid by
the county out of the general fund.

Carsox Crry, January 8, 1912,
Hox. GrorGe L. Saxvowrn, District Attorney, Carson City, Nevada.

Drar Sik: In reply to your letter under the date of January 2, 1912,
in which you wish to be advised “If a County Treasurer tenders a
bond by a surety company for the faithful performance of his duties,
ete., is it mandatory upon the county to pay the premium on such bond
out of the funds of the county?” I beg leave to submit the following:

Section 1 of an Act entitled " An Aect to provide surety bonds for state,
county and precinet officers) approved March 23, 1909, reads as follows:

Secrion 1. That all state, county and precinct officers
within the State of Nevada, who are now required by law, or
who may hereafter be required by law, to give an official bond
for the faithful discharge of the duties of such office, it shall he

lawful for ruch officer or officers aforesaid to give security for
the faithful discharge of the duties of their office by any surety
company lawfully authorized to do business within the State
of Nevada.

Section 2 thereof reads as follows:

Sec, 2. In the case of each County Treasurer of each county
in the State of Nevada the premium of such surety bond for
such Treasurer shall be paid for by the county out of the gen-
eral fund of each county.

Section 3 of said Aect reads as follows:

Sece. S, Whenever any of the aforesaid officials =hall tender
bhonds of any =urety company for approval to the County Com-
missioners, or to any official board or person with whom such
official bonds are required to be approved and filed, it shall be
the duty of such board. which is required by law to approve
the same, to accept such bonds; provided, however, said surety
company shall have first complied with the laws of the State of
Nevada, and be (]lll)’ authorized to transact business within this
State.

You are therefore advised that when the County Treasurer gives offi-
cial bond for the faithful discharge of his duties, with security furnished
by a surety company, provided the said surety company has complied
with the laws of the State and is authorized to transact business within
the State, the premium on the same 18 to be paid for by the county out
of the general fund. Respeetfully submitted,

Creve L Baker, Attorney-General.
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Crimes and Punishments—Gambling.

Under section 253 of “An Act concerning crimes and punighments)
"“whist, bridge whist, five hundred, solo, frog or any other card game
excepting those which are specifically prohibited by the provisions of the
said section, are not prohibited.

However, it is unlawful to deal, play or carry on, open or conduct in
any capacity whatever, any of said games, or any gambling game in which
the person keeping, conducting, managing or permitting the same to be
carried on, receives, directly or indirectly, any compensation or reward.

Carsox Crry, January 15, 1912,
Hox. Jayes Dysawr, District Attorney, Elko, Nevada.

Dear Sir: 1 have your telegram of this date reading: “Can solo, five
hundred, whist, bridge whist, domino whist or any other card game be
played for money when there is no percentage on the game, under the
Act of March 17, 1911, prohibiting gambling?” and in reply beg to sub-
mit the following for your information:

Section 1 of an Act of the Legislature entitled “An Aect prohibiting
gambling, providing for the destruction of gambling property, and other
matters relating thereto] approved March 24, 1909 (Stats. 1909, pp. 307
309), reads as follows:

Secrion 1. It shall be unlawful for any person to deal, play
or carry on, open or conduct in any capacity whatever, any
game of faro, monte, roulette, lansquenet, rouge et noir, rondo,
tan, fan-tan, stud-horse poker, seven-and-a-half, twenty-one,
hokey-pokey, craps, klondyke, poker, whist, bridge whist, five
hundred, solo, frog, or any other card game, or any banking or
percentage game played with cards, dice, or any device, for
money, property, checks, credit or any representative of value;
or any gambling game in which any person keeping, conduct-
ing, managing or permitting the same to be carried on receives,
directly or indirectly, any compensation or reward, or any per-
centage or share of the money or property played for, keeping,
running, carrying on or permitting the said game to be carried
on; or to play, maintain or keep any slot machine played for
money or for checks or tokens redeemable in money; or buy,
zell or deal in pools or make books on horse races; and any per-
=on who violates any of the provisions of this section shall be
;:llill_\' of a fl‘]nl)_\', and upon conviction thereof shall be illn]«l‘i~<
oned in the State Prison for a period of not less than one year
or more than five years.

Seetion 253 of an Act entitled " An Aet concerning erimes and punish-
ments and repealing certain Aects relating thereto!” which was passed by
the Legislature of Nevada and approved March 17, 1911, to be in effect
January 1. 1912, is in the words following:

Sec, 253, It shall be unlawful for any person to deal, play
or carry on, open or conduaet in any l‘:l[o.‘ll‘iT.\' whatever, any
game of faro, monte, roulette, lansquenet, rouge et noir, rond
tan, fan-tan, stud-horse poker, seven-and-a-half, twenty-one,
hokey-pokey, eraps, klondyke, poker, or any banking or per-
centage game played with cards, dice, or any device, for money,
property, checks, eredit or any representative of value: or any
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gambling game in which any person keeping, condueting, man-
aging or permitting the same to be carried on receives, directly
or indireetly, any compensation or reward or any percentage or
share of the money or property played, for keeping, running,
carrying on or permitting the said game to be carried on; or to
play, maintain or keep any slot machine played for money or
for checks or tokens redeemable in money, or played for chance:
or to buy, sell or deal in pools or make books on horse races;
and any person who violates any of the provisions of this sec-
tion shall be guilty of a felony, and upon conviction thereof
shall be imprisoned in the State Prison for a period of not less
than one year nor more than five years.

Section 569 of the Act last above quoted contains a schedule of Acts
which were in force at the date of the passage of said Act, concerning
which =aid schedule and the Acts therein enumerated by title the Legis-
lature employs this language: “The Acts designated in said scheduleare
repealed from and after the time this Act goes into effect”

The closing words of said section 569 read: “Also, all Acts amenda-
tory of the foregoing Acts specified, and all other Acts not partienlarly
referred to, in conflict with this Aet”

Here, permit me to call your attention, by comparison, to the change
made by the Legislature of 1911 in the provisions of section 253 of the
Act approved March 17, 1911, last above quoted, in effect January 1,
1912, from the provisions of section 1 of the Act of the Legislature herein
first above quoted, approved March 24, 1904,

The Legislature of 1909, in enumerating the games intended to be
prohibited, specified any game of faro, monte, roulette, lasquenet, rouge
et noir, rondo, tan, fan-tan, stud-horse poker, seven-and-a-half, twenty-
one, hokey-pokey, eraps, klondyke, poker, whist, bridge whist, five hundred,
solo, frog, or any other card game.

The Tegislature of this State convening in 1911 passed the " Aet con-
cerning crimes and punishments and repealing certain Acts relating
thercto] the provigions and language of section 253 which said Act, it
will be noted, are identical with those of the Aect of March 24, 1909,
above quoted, save that in the Act of 1911 the words: " whist, hridge whist,
five hundred, frog or any other card game? which had been previously
included in the provizions of the Act of 1909 are omitted.

It is a well-settled maxim of the law:  Fepressio wning est exelusio
alterins, which means “The expression of one thing is the exclusion of
another” (19 Cye. p. 23.

Broom, in his Legal Maxims, says that no maxim of the law is of
more general and uniform application and it is never more applicable
than in construction and interpretation of statutes. ([ the Matter of
Attorney-Gie /urlll, 2 N. M. 49,57 Hackett v. Armstrong, 56 Vi. 201, 206.)

*“When a statute defining an offense designates one class of persons
as subject to its penalties, all other persons are deemed to be exempted?”
(Lewis-Sutherland, Stat. Const. 2d ed, vol. p. N8; Howell v, Stewart,
54 Mo, 400; Juaeques v, Golightly, 2 W, Bl 1073; State v. Jorger, 63
Mo. 103, 109,)

*“When a statute enumerates the persons or things to be affected by
its provisions, there is an implied exclusion of others; there is then a
natural inference that its application is not intended to be general”

1.
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(Lewis-Sutherland, Stat. Const. 2d ed. vol. 2, p. 921 ; Johnson v. Southern
Pacific Co., 117 Fed. 462, 466.)

In the light of the foregoing principle of law, of what significance is
the omission by the Legislature of 1911 of the words “whist, bridge whist,
five hundred, solo, frog, or any other card game) which were ineluded by the
Legislature in the Aet passed in 19092 With the law of 1909 then in
force before them, the subsequent Legislature took oceasion to change
that law by omitting therefrom the words “whist, bridge whist, five hun-
dred, solo, frog, or any other card game) and that they did so intentionally
does not admit of a doubt, and so leads to the irregistible conelusion that
they decided not to restriet those games which they advisedly and delib-
erately omitted, and which theretofore had been enumerated and pro-
hibited. From the conclusion arrived at, we are forced to adopt the
maxim ""the expression of one thing is the exclusion of another! for,
when the Legislature undertakes specifically to name certain games and
acts which are prohibited and unlawful, those games which are not men-
tioned or specified are deemed not to be prohibited or unlawful.

"That penal statutes are to be strictly construed” has become a maxim
of the law, aftirmed and illustrated by innumerable cases.

"The established rule is] says the court in Er Parte Buailey, " that a
penal law must be construed strietly and according to its Jetter.  Noth-
ing is to be regarded as included within them that is not within their
letter as well as their spirit; nothing that is not clearly and intelligibly
described in the very words of the statutes as well as manifestly intended
by the Legislature” (Lewis-Sutherland, Stat. Const. 2d ed. vol, 2, p. 964.)

Penal statutes can never be extended by mere implication to either
persons or things not expressly brought within their terms?  (Idem, 965.)

It is the opinion of this office, and you are so advised, that " whist,
hridge achist, five hundred, solo, frog, or any other card game! excepting
those which are specifically prohibited by the provisions of said section
253 of said Act of the Legislature of 1911, are not prohibited by the law
of the State as amended, though under the said Act of 1909 they were
prohibited; but, as amended hy said Act of 1911, they are not.  The
games in question are not included, and aceording to the rule of con-
struction, by which we are gnided, when certain games are specified,
those that are not mentioned are deemed exempted

However, under the law as amended, it i= <till anlawful to deal, play
or carry on, open or conduct, in any capacity whatever, whist, hridge
whist, five hundred, solo, frog or any other card game or any of the
games mentioned in section 1 of said Aect of 1911, "or any banking or
percentage game, played with cards, dice or any device, for money, prop-
erty, cheeks, eredit or any representative of value, or any gambling game
in which any person keeping, conducting, managing or permitting the
same to be carried on, receives directly or indirectly, any compenszation
or reward, or any percentage or share of the money or property played,
for keeping, running, carrying on or permitting said game to be carried
ony or,in other words, prohibits absolutely any and all card games or
gambling games or devices, in which there is a percentage or share
received from the gambling.

Respectfully submitted,
CrLeve II. BAKER, Attorncy-General.
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Board of Examiners—County Commissioners—Expert Accountant, Right to
Appoint,

The right to appoint experts to examine the accounts of public officers
is vested in the officers designated in Stats, 1911, p. 276, and such right
is limited to the boards and officers therein named, and the appointment
of such experts by other boards, persons or authority than those named
in the statute is without warrant or authority of law.

Canson Crry, April 12, 1912,
To His Ercellency, Goviersor Oppig, and Hox. Georae Bropicax, Seere-
tary of State, constituting State Board of Examiners, Carson C'ity, Nevada.
GentLeMeN: I herewith acknowledge receipt of your valued favor of the
15th instant in which you request “a written interpretation of chapter
135, page 276, Stats. 1911, especially as such law applies to appointment
of expert accountants for state institutions] and say: "It is necegsary
that we have same immediately, as the State University has already
appointed its own experts and we wish to determine whether it has the
right or if such appointment is the duty of the Board of Examiners?
Section 1 of the Act of the Legislature to which you direct my atten-
tion reads:

Sperion 1. It is hereby made the duty of the Board of Exam-
iners and the Board of County Commissioners of the various
counties of this State, and the Board of Trustees, City Couneil,
or other governing body of any incorporated eity or town within
this State, to andit and examine at least twice in each year the
accounts of all officials, state, county or town, charged with the
receipt, collection, disbursement or handling of money, credits,
effects or property, belonging to the State.

The right, power and authority under the provizions of this statute
above quoted—and my attention has not been called or directed to any
other, nor have I heen able to find any law changing, or in any manner
modifying the provisions of said statute—impose the duty upon the
Board of Examiners, and upon that hoard solely, to audit and examine
at least twice in each year the accounts of all state officials, and in the
performance of that duty it is further provided by said section that "they
shall have the power to employ a competent expert accountant to examine
said books or accounts of such officers!”

The power to appoint experts to examine the accounts of public officers,
named in the statute above quoted, is vested in certain officers therein
designated, and, as I interpret the law, these appointments are limited
to the boards and officers there named and designated, and the appoint-
ment of such experts by any other hoards, persons or authority than
those named in the statutes is without warrant or authority of law,
illegal and void, and in the case of state officers, a gratuitous and unwar-
ranted interference with the duties of the Board of Examiners, and such,
you are advised, is the opinion of thiz office.

Very truly yours,

Creve 1. BAggr, Attorney-General.
By Jasmes RoJeoce, Deputy.,
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Public Schools—Normal-Training Schools, Appropriation Therefor—Control-
ler, Duty in Relation To.

There is nothing mandatory in sections 185190 of the Act "concern-
ing public schools” (Stats. 1911, p. 237) as to the time of establishing
normal-training schools, and therefore that provision of subdivision 2 of
section 189 of said Act, designating October and February of each year
as the time to set the moneys apart, is not mandatory upon the Con-
troller, hut merely directory.

Carsox Crry, April 12, 1912,
Hox. J. Ecaers, State Controller, Carson City, Nevada.

Dear Sik: In reply to your question as to whether or not you are
justified in drawing warrants in favor of teacher’s salary for the normal
school established at Ely, White Pine County, after the 1st day of Octo-
ber, 1911, T desire to submit the following:

By virtue of an Act passed by the Legislature of the State of Nevada,
entitled " An Act concerning public schools, and repealing certain Acts
relating thereto;” approved March 20, 1911, chapter 14, sections 185-190,
set forth the manner and mode of establishing normal-training schools
in this State, the duties of the training-school hoard, the provisions for
maintaining such schools, and the authority conferred upon the normal-
training school board.

The facts in this case show that under and by virtue of said Act a
normal school was regularly established at Ely, White Pine County, but
that it was not established until after the 1st day of October, 1911, but
immediately thereafter, and that it has been in full force and operation
since on or ahout the 13th day of November, 1911.

Subdivision 2 of section 189 of said Act refers to the duties of the State
Controller as follows:

Upon: certification of the State Board of Education that a
normal-training school has been established in any county, that
the school has been properly equipped, that at least five bona
Jide students are in actual attendance, and that a competent
normal-training teacher is employed, the State Controller shall
on the first day of October and the first day of February of each
vear set aside, from any money in the State General Fund not
otherwise appropriated, a sum designated by the State Board of
Education not exceeding nine hundred dollars and not less than
six hundred dollars, to be known as the normal-training school
salary fund for County, to be used in payment of the
teacher’s salary and to be drawn from the State Treasury in the
usual manner.  Any money remaining in such fund on the
thirty-first day of August of each year shall revert to the State
General Fund.

Now, your question, as I understand it, is that, inasmuch as the cer-
tification of the State Board of Edueation to the fact that a normal-
training school has heen established in Ely, White Pine County, etc.,
was not made to vour office before the 1st day of October, 1911, hut
subsequent thereto, and, therefore, inasmuch as the law provides for the
State Controller to set aside on the 1st day of October and the 1st day
of February of each year money for the payment of the salary of the
teachers of the normal school, can the Controller legally set apart the
moneys at any other dates than those specified in the Act?
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As I view the situation, the said Act provides for the establishment of
normal-training schools and the manner and mode of their establish-
ment; it designates certain funetions to be performed by the County
Board of Education and the State Board of Edueation. There ix no time
gpecified in the Act when these funetions shall be performed; the inten-
tion of the law ig to establish normal-training schools when certain
requirements have been complied with, and for the State Controller to
draw warrants for the salary of the normal-training school teachers when
the schools are regularly established.

There is nothing mandatory, in my judgment, as to the time of estab-
lishing the schools, and therefore that provision of subdivision 2 of sec-
tion 189 of the said Act hercinbefore quoted, designating October and
February of each year as the time to set the moneys apart is not man-
datory upon the Controller, but merely directory; simply an arbitrary
designation of time which may be used for the convenience of the Con-
troller in his office in setting aside money from the State General Fund.

Therefore, inasmuch as the proper certification of the normal-training
school at Ely, Nevada, was made, the school established, the teacher
employed after October 1, 1911, and the services rendered, I believe that
the State ix in duty bound to pay for the services rendered, and that you
are fully justified in setting aside the money which was appropriated out
of the General Fund into the normal training-school fund at any time
after the 1st day of October, 1911, and you are =0 advised.

Respectfully submitted.
Cueve I1. BAKER, Attorney-General.

Licenses—Billiard Tables—Pool Tables.

By the enactment of seetion 1187, Comp. Laws, providing for licensing
“hilliard tables? the Legislature had in mind and intended by said
expression to inelude thereunder all tables used in public resorts, whether
for playing billiards or for playing pool.

Taxation—Bullion Tax—Gypsum Mines—Taxation of Output Of.

(yypsum is a mineral, and it is the duty of the tax collector to exact a
bullion tax on the output of gypsuin mines in accordance with the stat-
utes regulating taxes exacted from mines.

Carsox Crry, April 12, 1912.
Hos. L. F. Apamson, State License and Bullion Tax Agent, Carson ('ity,
.\'{./.”'/“'

Dear Sti: By way of confirming the opinion which I gave you orally
the other day, concerning the proper license collections on pool tables,
the sale of cigarettes and cigarette papers and also the bullion tax col-
lections on the output of gypsum mines, I beg leave to submit the fol-
lowing:

Section 3872 of the Revised Laws of Nevada (1912) reads as follows:

Skerrony 1. From and after the passage of this Act the quar-
terly license for the sale of cigarettes or cigarette papers shall
be fifteen dollars.

So, any firm, association or corporation engaged in dealing, in selling,
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giving away or offering to sell cigarettes or cigarette papers shall take
out this license before doing so, or shall be guilty of a misdemeanor.

In regard to the proper license collections oy pool tables I eall your
attention to an opinion of this office given yvou on May 13,1911, relative
to the same.

Section 3727 of the Revised Laws of Nevila ( 1912) provides as follows:

Ec. 115, The Sheriff in the several counties of this State
shall be ex officio collector of licenses, 4= provided in this Act.
There shall be levied and collected the ] wing licenses:

First—From each proprietor or keeper f a billiard table, not
kept for the exclusive use of the owner or his family, for each
table five (85) dollars per quarter-year: for a nine- or ten-pin or
bowling alley, ten (810) dollars per quarter-year, license to he
granted for a term of not fess than three months.

[ quote that portion of my former opinion addressed to you, which is
as follows: “From the definition of *billiard 12ble’ given hy the several
standard authorities above quoted, and of the games of *billiards’ and
‘pool,” the playing of which said games are. as appears from the forego-
ing definitions, confined and restricted to *hilliard tables.’ the conclusion
seems irresistible that the Legislature in the cnactment of said section
3727 providing for licensing *billiard tables,” bad in mind and intended
by said expression to include thereunder all tables used in public resorts,
whether for playing billiards or for playing pool”

As regards the collection of bullion tax ipon the output of gypsum
mines, I desire to state that, in accordance with the opinion of Professor
George J. Young, of the Mining Department of the University of Nevada,
gypsum is a mineral, and it is your duty under the law to exact a bullion
tax on the output of the gypsum mines in aceordance with the statutes
regulating taxes on mines,

I would suggest that you take this matter up with the District Attor-
ney of Lyon County, together with the Sheriff. and I belicve that an
amicable adjustment of the matters hereinbefors considered can he had.

Respectfully submitted,

CrLeve H. B KER, .“’UI'I!’_’/ (7ene /‘fl[‘

Licenses—State Liquor License Not Transferable

A =tate liquor license issued in the form set forth in Comp. Laws, 3778,
is not transferable by sale, assignment or otherwise, and a person, firm
or corporation, licensed to do business in one town. eannot transfer that
business to another town or county in the State under such license.,

Carsox Crry, April 12, 1912,
Hox. D. P. RanpaLL, Sherift and Assessor, Yerington. Nevada
Deakr Sm: In reply to your letter of March 29, 1912, in which you
desire to know whether the holder of a state Hagnor license ean transfer
the license from one precinet to another, 1 desire 1 submit the following:
Section 3777 of the Revised Laws of Nevada (1912) reads as follows:
SECTIoN 1. On the first day of July, A. D, one thousand nine
hundred and five, and annually thereafter on January first,
every person, firm, company or corporatios manufacturing or
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gelling, either at retail or wholesale, any spirituous, malt or
vinous liquors shall, in addition to the licenses now provided
by law, take out a state liquor license as hereinafter provided,
which license shall not be transferable by sale, assignment or
otherwise.

Section 8778 of said Revised Laws reads as follows:

SEc. 2. The State Controller is hereby authorized and required
to have printed blank licenses in sufficient quantities to supply
all of the counties of this State, duly numbered and bound
together in convenient form, similar to the poll-tax hooks now
issued by said State Controller, said licenses to generally con-
form in words and blank lines to the following:

State oF NEVADA L1Quor LICENSE No.
County, Nevada,
P B o e
This certifies that has paid__ ... (8.._.)
dollars state liquor license, which entitles him, upon payment
of the other licenses provided by law, to carry on the business
of (retailing or wholesaling, as the case may he) spirituous, malt
and vinous liquors in : .in the County of ;
State of Nevada, for the year ending : 19, unless
this or the other licenses provided hy law be revoked by authority
of law. ” . Sheriff of County, Nevada.
, State Controller.

You are advised that it is the opinion of this office that a state liquor
license issued in the form hereinbefore set forth provides the town and
county in which said business is licensed, and according to section 3777,
hereinbefore quoted, said *license shall not be transferable by sale, assign-
ment or otherwise” and that a person, firm or corporation licensed to do
business in one town cannot transfer that place of business to another
town or county in the State under that license.

Respectfully submitted,
CLEvE 11 BAKER, Aftorney-General.

Officers—State Officers—State Veterinarian—Salaries.

The salary of the State Veterinarian being specified in Stats. 1905, p.
235. at "not to exceed $1,800 per annum] it does not come within the
meaning of the decision in the case of State, ex rel. Davis, v. Eggers, 29
Nev. 469, and does not constitute an appropriation out of the treasury
for the payment of such salary.

Carsox Crry, April 17, 1912,
Hox. GEorGE Bropicas, Seeretary of State, Carson City, Nerado .,

DEAr Sir:  In reply to the gquestion which Dr. T, F. Richardson, State
Veterinarian, has asked of you with reference to the salary of 81,003 for
services rendered as such officer, I beg to inform you that T took this
matter up with Dr. Richardson himself in my office yesterday, and went
over the statutes governing the same, and have told him that, in my
judgment, the only way he can be compensated for the services which he
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has rendered will be by means of a relief bill passed by the next session
of the Legislature,

His case does not come within the decision of State v, Eggers, Tound in
20 Nev. 460-486, for the reason that in the nhove case the amount of
salary which the Chairman of the Publicity Commission was to receive
was a fixed and stated amount, namely, twenty-five hundred dollars per
year, to be paid in twelve monthly installments, whereas in the case of
the State Veterinarian (Stats, 1905, pp. 235-237) the law provides: “The
State Veterinarian herein provided for shall receive a salary not to exceed
eighteen hundred dollars per annum, and necessary traveling expenses,
payable out of the General Fund of the State of Nevada, as other claims
are paid!”

You will see here that in reference to the State Veterinarian the
amount is not fixed; it may be any amount from one dollar up to eigh-
teen hundred dollars per year, and therefore it does not come within
the language used in the case of State v, Egyers.

[ believe that Dr. Richardson understands the situation as I do, and 1
am sorry that the provisions under the law are not such as to make it
possible for him to receive compensation every month, for T am con-
vineed that the work that he is carrying on is of great importance to
the health of the cattle, and in that way has important bearing upon
the health of our various communities.

[ helieve that if he continues the work and puts in claims each month,
as he has heen doing in the past, that when the Legislature meets in
1913 and this matter is properly presented to them for their congider-

ation, there will be no question but that he will receive just compen-
sation.

[ am returning you the claims of Dr. Richardson with this opinion.
Respectfully submitted.
Creve H. Bakgr., Attorney-General,

Counties—County Commissioners—Tax Sales,

Under section 2125, Comp. Laws, a County Commissioner cannot buy
at tax sales of delinquent property.

Carsox Crry, April 22, 1912,
Hox. Jonus G ALLAGHER, Auditor and Recorde r, Hawthorne, Nevada,

Drar Sir: [ regret exceedingly not having been able to answer your
letter before this date, but have been occupied with board and commis-
sion meetings, and in the absence of my deputy have heen unable to give
it my attention before this time. [ trust that this short delay has not
inconvenienced you.

In reply to your question "Can a County Commissioner buy delinquent
property, being the highest bidder, and will a deed from the Treasurer
as trustee for said property to the County Commissioner be legal?” |
desire to call your attention to section 2125 of the Compiled Laws of
Nevada.  The part of said section referring to your question reads as
follows:

No member of the Board of County Commissioners shall be
interested, directly or indireetly, in any property purchased for
the use of the county, or in any purchase or sale of property
belonging to the county.




02 REPORT OF THE ATTORNEY-GENERAL

In my judgment, the County Commissioner would therefore be barred
by this section of the statute hereinbefore quoted, and you are so advised.
Respectfully submitted,
CrLeve 1, Bager, Alltorney-General.

Officers—State Officers—State Board of Health—Salaries—Deputy Health
Officer—Counties.

)

Under Stats. 1911, p. 892, see. 6, any salary which the County Com-
missioners shall determine upon, not in excess of $25 per month for
Jocal deputy health officers, is the compensation contemplated.

Carsox Crry, April 23, 1912,
Dir. Epwarp Duxscons, Midas, Nevada.

Dear Sir: Your favor of the 18th ultimo reached this office in due
course of mail, and I regret exceedingly having been unable to give the
matter stated my attention before this time, but the pressure of official
husiness was such, together with the absence of my deputy, that this is
the first opportunity I have had to attend to the same.

In reply to your question as to the pay that a deputy health officer is
to receive—that is, “whether he receive twenty-five dollars per month,
the same as a health officer, or whether any county can make the amount
any sum that it wishes to, not to exceed twenty-five dollars a month”—
I beg leave to submit the following:

Section 6 of an Act entitled *An Act to create a State Board of Health,
defining their duties, preseribing the manner of the appointments of its
officers, fixing their compensation, makingan appropriation for the sup-
port of said hoard, establishing County Boards of Health, requiring cer-
tain statements to be filed, defining certain misdemeanors and providing
penalties therefor and other matters relating thereto? passed by the
Legislature of 1911, and approved March 27, 1911 (Stats. 1911, p. 392),
provides as follows:

Sge. 6. The local health officer in each county shall act as a
collector of vital statistics and is empowered to appoint such
deputy or deputies as may he necessary, with the approval of
the Board of County Commissioners.  For collecting and com-
piling the vital statistics of the county he shall receive from the
county a sum of not less than twenty-five dollars per month,
and the Board of County Commissioners are directed to allow a
¢laim for thig or for such greater sum as they may deem proper
for the work performed; the deputies appointed by the local
health officer, with the approval of the County Commissioners,
shall be paid in the same manner a sum not to exceed twenty-
five dollars per month, for registering and compiling the data
prescribed by the State Board of Health and by this Act.

The deputy health officers shall file with the local health
officer monthly reports not later than the fifth day of each month
which said reports shall be compiled by the local health officer
and forwarded to the seeretary of the State Board of Health not
later than the tenth day of each month. He shall file a copy
of said report with the County Recorder.
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By virtue of seetion 6 the local health officer is empowered to appoint
deputies by and with the consent of the Board of County Commissioners;
payment of such deputies is provided for in the following language:
“The deputies appointed by the loeal health officer, with the approval,
* % % shall be paid * * * & gum not to exceed twenty-five dollars
per month?”

This language is plain and unmistakable: it does not attempt, nor by
its language can it be said, to fix a definite stated salary for the deputies.
It may be any amount which the Commissioners shall determine, not to
exceed twenty-five dollars per month.

This may mean that the Commissioners, by virtue of this Act, have
the power to allow the deputies twenty-five dollars per month if they
see fit, or they ean determine upon any amount less than twenty-five
dollars per month, and by the terms of the statute the compensation
cannot he in excess of twenty-five dollars per month.

You are therefore advised that any salary which the County Commis-
sioners shall determine upon, not in excess of twenty-five dollars per
month, for local deputy health officers, is such compensation as is con-
templated by the terms of this Act.

Respectfully submitted,
CLevE H. BARER, Attorney-General.

Taxation—Revenue—Statutes, Repeal Of.
Stats. 1911, p. 352, was repealed by Stats. 1912, p. 10.

Carson Crry, May 1, 1912,
Hox. J. A. SANDERS, District Attorney, Tonopah, Nevada.

DEaR Sir: In reply to your question as to whether or not that cer-
tain Act entitled “ An Act supplementary to an Act entitled *An Act to
provide revenue for the support of the Government of the State of
Nevada, and to repeal certain Acts relating thereto,” approved March 23,
18917 passed by the Legislature of 1911, and approved March 23. 1911,
found in Stats. 1911, p. 352, is now in operation or has been repealed, 1
beg to submit the following:

At the special session of the Legislature in February, 1912, this Act
referred to was repealed. The Act repealing said Act referring to mort-
gages is found in Stats. 1912, at page 10, and is as follows:

SEcTioN 1. The Act entitled * An Act supplementary to an
Act entitled "An Act to provide revenue for the support of the
GGovernment of the State of Nevada, and to repeal certain Acts
relating thereto,” approved March 23, 18917 hecame a law March
23, 1911, is hereby repealed.

Respectfully submitted,
CrLEve . BAKER, Attorney-General.

Licenses—Merchant's License—Itinerant Merchants.

The license for itinerant and unsettled merchants. traders. auctioneers
or peddlers is fixed by section 3892, Revised [aws.
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Carson Crry, May 1, 1912.
Mg. JouN KuriN, Bakersfield, Cal.

DeaRr Str: In reply to your question as to what is the amount of the
license exacted from an itinerant or unsettled merchant peddling dry-
goods in this State, I beg to inform you as follows:

Section 3892 of the Revised Laws of Nevada (1912) is as follows:

Ske. 3. Each and every itinerant and unsettled merchant,
trader, auctioneer or peddler shall, before selling or offering for
gale any goods, wares or merchandise within this State, procure
a license for each and every county in which such person shall
attempt to sell or offer for sale any goods, wares or merchandise,
which license shall not be granted for more than one month
and shall cost the applicant three hundred dollars (8300).

Respectfully submitted,
CrLeve I1. BAKER, Attorney-General.

Cattle—Quarantine-—Public Health.

Under the terms of the proclamation of the Governor issued May 14.
1912, one desiring to ship cattle into this State from the quarantined
region must show by certification by the proper authorities that such
cattle are not diseased or infected with any contagious diseases, and have
not heen exposed to any of the contagious diseases mentioned in the
proclamation.

Cagrsox Crry, May 29, 1912,

Hox. Tasker L. Opoig, Governor of Nevada, Carson ('ity. Nevada.
- ) !

Dear Sir:  In reply to your letter of May 28th in which you request
an opinion as to whether or not you ean comply with the request of Mr.
R. 0. Bliss relative to the shipment of cattle into this State from Merced
County, Cal., in view of your proclamation issued on the 14th day of May
1912, T beg leave to state in this connection that. inasmuch as the cattle
which Mr. Bliss desires to ship into this State come from that portion of
California whieh lies south of the Mount Diablo base line which was
quarantined against by you in your gaid proclamation, Mr. Bliss must
first bring himself within the terms of the guarantine—namely. that he
must show by certifieation to you from the proper authorities, first, that
the cattle that he requests permission to ship into this State are not
diseased or infeeted with any contagious diseases, and, second, have not
heen exposed to any of said contagious diseases mentioned in the
proclamation.

If such a showing can be made, then I am of the opinion that such
cattle may properly be shipped into this State, and still be consistent
with the terms of vour said proclamation.

Respectfully submitted,
CLEVE IT. BARER, Attorney-Gencral.

Code Commission—Right of Commissioners to Compensation.
Under Stats, 1912, p 9, it is the duty of the Controller to draw warrants
for the compensation of the Code Commissioners as therein provided.
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Carsox Crry, May 31, 1912,
Hoxn. J. Ecarrs, State Controller, Carson City, Nevada.,

DEAR S1r:  Your letter of the 20th instant came to the office while |
was at Washington, D. €., attending to official duties, and | take this first
opportunity to reply to the same,

In regard to your question as to whether, under the law, you ean draw
warrants in favor of the Justices of the Supreme Court for services ren-
dered as Code Commissioners, in view of article 17, section 5, of the Con-
stitution of Nevada, and also in view of that certain statute passed by the
Legislature of Nevada, found in the session laws for 1909, pages 330-333,
inclusive, 1 specifically eall your attention to the biennial report of the
Attorney-Generyl of Nevada, 1909-1910, pages 3236, inclusive, and page
47 of said report, wherein my predecessor rendered an opinion to you of
the law covering this matter.

In reply to your query as to whether the Act passed at the extraordinary
session of the Legislature of Nevada, 1912, found in the session laws for
1912, page 9, repeals that certain provision of the said Act of 1909, rela-
tive to compensation, I desire to state that inasmuch as the provisions of
the law passed by the Legislature of 1912, relative to the compensation to
be paid the Justices is in direct conflict and is irreconcilably inconsistent
with the provisions relating to the same provided for in the said Act of
1909, that the latest expression of the Legislature will be considered as
repealing the former, and as such will stand.

Repeals by implieation are not favored and are only held to
have occurred in cases of irreconcilable repugnancy when the
two cannot stand together.  (Kstate of Walley. 11 Nev. 260,
Ntate v. Don nelly, 20 Nev, 2 10).)

As was also said by our Supreme Court, speaking in the case of the
State v. LaGrave, 23 Nev., 380: "A general statute without negative
words will not repeal the particular provisions of a former one unless the
two Aets are irreconcilably inconsistent?

Az I said in a recent opinion to the Board of Examiners. their action,
and yours in this eage, becomes simply one of a ministerial nature, for.
the authority to pass such Acts being within the power and diseretion of
the Legislature, and the appropriation for the same having been made,
then, by virtue of that portion of section 4 of =aid Act of 1912, to wit,
"The State Coutroller is hereby authorized and directed to draw his
warrants on the State Treasury for elaims presented? you are authorized
and directed to draw the warrants, and it becomes your duty to do so.

Respectfully submitted,
CrLeve H. BAKER, Attorney-General.

Taxation—Bullion Tax—Net Proceeds of Mines.

Sections 3687 and 3690, Revised Laws, relative to bullion tax. apply
to the proceeds of all mines, and it is immaterial whether the mine or
mines are owned by individuals o) corporations,

: ] o a Ve mau o, ' 8 1019
J. B. Jessox, Salt Lake City, Utal,, Cawrsox Crry, June 5, 1912.

My Dear Sme: 1 regret exceedingly not having heen able to give your
letter any attention hefore this date, but I have heen away from the office
some considerable time, due to ill-health, and on my return here was
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immediately ealled to Washington on official business, and this is the
first opportunity I have had to answer the same.

I desire to state that the law relative to bullion tax in this State applies
to the proceeds of mines as set forth in section 3687 of the Revised Laws
of Nevada. and it is immaterial whether the mine or mines are owned by
individuals or corporations. Section 3687 reads as follows:

3687. Skc. 75, All proceeds of mines, ineluding ores, tail-
ings, borax, soda and mineral-hearing material, of whatever
character, shall be assessed for purposes of taxation, for state
and county purposes quarterly in the manner following: From
the gross yield returned, or value of all ores, tailings, borax,
soda or mineral-bearing material of whatever character, there
shall be deducted the actual cost of extracting said ores, or min-
eral from the mine: the actual cost of saving said tailings; the
actual cost of transportation to the place of reduction or sale,
and the actual cost of reduction or sale; and the remainder shall
be deemed the net proceeds, and shall be assessed and taxed at
the same rate ad valorem as other property is taxed, as provided
in this Act; provided, that there shall be no allowance made for
expenses ineurred prior to the quarter for which the assessment
is made, excepting tailings and mines producing not more than
one ton of ore or mineral-bearing material per day, for which
expenses may be deducted for the four consecutive quarters pre-
ceding the quarter for which the assessment is made; and pro-
vided further, that the net proceeds shall not a second time be
assessed for taxation so long as such proceeds, in the form pro-
duced, remain in the possession of the person, firm or corpora-
tion producing the same.

I also refer you to section 3690, which is in point and reads as follows:

3690. Sec. 78. For the purpose of enabling the Assessor to
make such assessment, he shall demand from the president,
secretary. superintendent, treasurer or managing agent of each
corporation or association, and from each firm or persons
engaged in extracting ores or minerals, or working tailings within
hiz county, a statement, under oath or affirmation, of the total
number of tons extracted, or worked, or sold by him or them
during the preceding quarter-year; the gross yield or value of
the same in dollars and cents: the actual cost of extracting the
same from the mine or tailings deposit; the actual cost of trans-
portation of the same to place of reduetion or sale, and the
actual cost of reduction or sale of the same, for the last pre-
ceding three months respectively. If any person shall know-
ingly make or give, under oath or affirmation, as aforesaid, a
false statement to the Assessor, such person shall be deemed
guilty of perjury, and upon conviction thereof shall be punished
therefor as provided by law for the punishment of that crime.

I trust that this is the information you desire, but if you desire any-
thirng additional in this matter, I would suggest that you write to Mr.
I.. F. Adamson, Carson City, Nevada, State Bullion Tax Collector.

Very truly yours,
CrLevE 1. BAKER, A tloracy-Gencral.
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State University—School Moneys—Investment Of.

Under U. 8. Stats. the Agricultural College funds of the State must be
80 invested as to yield no less than 5 per cent per annum,

Carson Crry, June 6, 1912,
Hox. Tasker L. Oppie, Governor, Carson Clity, Nevada.

DeAr Str: Your favor of the 4th instant to hand, with enclosure of
the letter from the Department of Interior, which letter I herewith return.

In reply to your question as to what action should be taken in the
matter relative to the investment of the school moneys, I beg to inform
you that I have carefully examined the United States statutes referred
to by Secretary Fisher in his letter, and find that his references to the
United States statutes are correct, for, under the terms of those statutes,
the Agricultural College funds of the State must be so invested as to
yield not less than 5 per cent per annum on the par value thereof.

As suggested in the enclosed letter, this has not been done, and I
believe the proper course to pursue at this time is to write the Secretary
of the Interior, telling him that the action of the State School Board was
due to inadvertence and assure him that now, since the matter has been
called to your attention, no such investment will be made in the future,
and that the law will be strictly complied with.

tespectfully submitted,
CLEvVE . BARER, Attorney-General,

Live Stock—Quarantine—State Veterinarian,

There is no express statutory provision authorizing the killing of
diseased live stock hy the State Veterinarian : provision is made for their
quarantine only.

Carsox Crry, June 6, 1912.
Hox. T. L. Ovpix, Gorernor, Carson ('ity, Nevada.

Dear Sir: Replying to your favor of the 23d ultimo enclosing copy
of a letter from Dr.T. F. Richardson, and also a copy of a letter addressed
to Mr. C. L.. Noble of Fallon, Nevada, from the United States Department
of the Interior, wherein you request an opinion as to whether “the law
provides in any way for issuing an order to have the animal killed when
it has been proven positively to have the glanders? I desire to submit the
following:

By virtue of an Act passed hy the Legislature of Nevada and approved
March 15, 1905, the office of State Veterinarian was created, his duties
defined, ete. Section 5 of said Act (section 1380, Revised Laws of Nevada)
reads:

4380. SEec. 5. If, upon investigation, said State Veterinar-
ian shall be satisfied that said live stock is infected with what
is known as pleuro-pneumonia, tuberculosis, glanders, anthrax,
hog cholera, swine plague, foot and mouth disease, or any other
contagious or infectious disease against which he may think
best to quarantine, he shall have authority to call upon the
Sheriff or other officer of the law in said county in which said
diseased stock may be found, setting forth in writing the num-
ber of stock infected and the character of the disease, the said
h‘ileriﬂ" or other officer to enforce such regulations as the State
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Veterinarian shall deem necessary to control or subdue said
outbreak or infectious disease.

The above-quoted section of said Act makes no provision for the kill-
ing of live stock so diseased, but provides for a quarantine of such infected
live stock and authorizes the State Veterinarian to establish such regula-
tions as to make a quarantine effective and control and subdue any out-
break of infectious diseases.

It further authorizes him to call upon the Sheriff or other officer to
assist him in carrying out the same; but there is no provision in the
Act providing for the killing of said diseagsed animals.

An examination of the statutes of some of the other States discloses
the fact that when diseased live stock are killed it is authorized by express
statutory provision.

There being no such express statutory provision in this State authoriz-
ing the killing of diseased live stock by the State Veterinarian, you are
therefore advised that the only provision is for their quarantine.

Respectfully submitted,
CLevE H. BAKER, Attorney-General.

Live Stock—State Veterinarian, Services of, Claim Against the State.
The services rendered by the State Veterinarian, in making a test of a
horse for glanders, is a proper charge against the State.

Carsonx Crry, June 6, 1912,
Hox. T. L. Opoik, Governor, Carson City, Nevada.,

Dear Sik:  Receipt is hereby acknowledged of your letter of the 4th
instant wherein you request an opinion as to whether or not the services
rendered by Dr.T. F. Richardson, State Veterinarian, in making a test
of a horse for glanders is a proper charge against the State of Nevada,

Section 4577 of the Revised Laws of Nevada defines the duties of the
State Veterinarian and reads as follows:

77, Spe. 2. Said State Veterinarian shall devote his time
to the investigation of the nature, causes of and remedies for dis-
enses of horses, mules, cattle, swine, sheep, and all other domestice
animals; and to such other dutiesas the Governor may preseribe.

Section 4378 sets forth the manner and mode of obtaining the services
of the State Veterinarian in certain cases and reads as follows:

1378, Sec. 3. It shall be lawful for any three freeholders
and residents of this State to go before a Justice of the Peace,
the District Attorney or the Board of County Commissioners
and demand the presence and services of the said State Veter-
inarian to investigate an outbreak of any contagiong or infee-
tious disease amongst any of the domestic animals.

[ am of the opinion that if Dr. T. F. Richardson voluntarily or by
virtue of o demand made upon him as provided for by law, rendered the
sorvice of making a test of a horse for glanders, that such service would
come within his duties as preseribed by law, and therefore be a charge
against the state,
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The real purpose of his work is to investigate such diseases and to pre-
vent by quarantine the spreading thereof, and any such examination he
makes of those contagious diseases is, in my judgment, strictly along the
lines of his preseribed duties.
Respectfully submitted,

Creve H. Bager, Attorney-General,

Crimes and Punishments—Fish and Game—Construction of Dams or Weirs.
Section 2048, Revised Laws, provides means of punizhment of persons,
firms, companies, associations or corporations erecting dams, water weirs
or other obstructions to the free passage of fish in the waters of this
State,
Carson Crry, June 8, 1912.
E. T. Georag, Justice of the Peace, Battle Mountain, Nevada.

Dear Sir: Your favor of June 4 is hereby acknowledged, and [ desire
to state that yesterday afternoon I ealled Mr. George T. Mills, Chairman
of the Fish Commission, into my office and discussed this matter with
him.

[ am of the opinion that there is no law compelling said corporation
to put sereens over the pipe. I would suggest that you call the atten-
tion of the Game Warden to section 2018 of the Revised Laws of Nevada,
which reads as follows:

2008, See. 20 A persons, firms, companies, associations or

corporations, who have erected or who may hereafter erect any
dams, water weirs or other obstructions to the free passage of
fish in the l'i\'t'l‘s. streams, lakes or other waters of the State of
Nevada, shall construet and keep in repair fishways or fish lad-
ders at all such dams, water weirs or other obstructions, <o that
it all seasons of the year fish may ascend above such dams, water
welrs or other ||}|~'l|'ll|'1inll‘. to lli‘]u»“}' their Spawn. ,\ll_\' per-
Son or persons, firm, company, association or corporation failing
to comply with the provigions of this seetion after having heen
notified and required so to do by the proper authority, shall
be deemed guilty of a misdemeanor, and: npon  convietion
thereof shall be punished by a fine of not less than fifty nor
more than five hundred dollars, or by imprisonment in the
county jail for not less than twenty-five days nor more than
one hundred and fifty days.

This, I believe, would be the means of stopping this wanton waste of
fish. I the Game Warden ealls the attention of the corporation you
complain of to this section of the law, I believe they will readily comply
with the demand made upon them; if not, I would advise a strict
enforcement of seetion 20148 already referred to.

|:n'~])l'(‘|f|l||.\' submitted,
Creve . BAKER, A ltorney-General
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Licenses—Fish and Game—Doves,

There is nothing in section 1, page 16, of the Fish and Game Laws for
1911 which prohibits the killing of doves. Every person, however,
killing any of the wild birds or animals of this State, without first pro-
curing a license therefor, is guilty of a misdemeanor.

Carsox Crry, June 12, 1912,
J. W, Gineias, Imlay, Nevada.

Dear Sir: Replying to your letter of May 30 I beg to inform you that
there is nothing in section 1, page 16, of the Fish and Game Laws for
1911 which prohibits the killing of doves.

I desire, however, to call your attention to sections 2085 to 2100,
inclusive, of the Revised Laws of Nevada, which sections relate to the
protection and preservation of game, and especially section 2101 of the
Revised Laws of Nevada, which is as follows:

2101, Secrion 1. Every person in the State of Nevada,
who hunts, pursues or kills any of the wild birds or animals,
or who takes or catches any of the fishes that are protected by
the laws of this State, without first procuring a license therefor,
as provided in this Act, is guilty of a misdemeanor.

Respectfully submitted,
CLEVE . BAKER, Altorney-General.

Public Schools—State Board of Education—Superintendent of Public Instruc-
tion—Deputies, Appointment Of.

Under section 9, Stats. 1911, p. 183, in order to make an effective
appointment of a Deputy Superintendent of Public Instruction, the
Superintendent of Public Instruction must nominate, the State Board of
Edueation must appoint, and the appointee must qualify by taking office.

Carsoxn Crry, June 21, 1912,
Hox. J. E. Bray, Superintendent of Public Instruction.

Dear Sir: In reply to your letter of the 20th instant, wherein vou
desire to be informed relative to the appointment of Mr. G. E. Anderson
of Elko and Mr. A. B. Lightfoot of Eureka as Deputy Superintendents
of Public Instruction, and whether the same became effective the first
Monday in September, 1911, and if so, for what period they shall serve,
I beg leave to call your attention to an Act entitled " An Act concerning
public schools, and repealing certain Acts relating thereto! approved
March 20, 1911, and found in Stats. 1911, at page 183.

Section 9, chapter 3, page 187, of said Act, which has special reference
to the matter now under consideration, reads in part as follows:

Sec. 9. Upon the nomination of the Superintendent of Public
Instruction the State Board of Edueation shall, on or before the
first Monday in May, 1912, and each fourth year thereafter,
appoint one Deputy Superintendent of Public Instruction for
each supervision district as herein provided for, and such
appointee shall, at the time of s appointment and during his
term of office, be a bona fide resident of the district for which he
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is appointed. Such appointee shall take office on the first
Monday in September and shall serve for a period of four years,
or until his sucecessor shall have been appointed and shall have
qualified.

In your letter you state that you nominated Mr. Anderson and Mr.
Lightfoot to serve from the first Monday in May, 1911, for a period of
four years, but that the other members of the board did not take any
definite action upon these two men, but did upon others whom you
nominated as Deputy Superintendents for other distriets.

The State Board of Education is created by statute (section 82839,
Revised Laws) and, as such, its power and authority are confined to that
expressly conferred by statute. Like the Boards of County Commis-
sioners, it can only exercise such powers as are conferred upon it by
statute, and then only in the manner and method prescribed by law.

Section 9 of said school law of 1911, among other things, provides
“upon nomination of the Superintendent of Public Instruction the State
Board shall, on or before the first Monday in May, 1911, and each fourth
year thereafter, appoint one Deputy Superintendent of Public Instruction
for each supervision district, * * * and such appointee shall take
office on the first Monday in September and shall serve for a period of
four years”

This section provides for three things which must be performed hefore
the appointment becomes complete and regular:

First—"The Superintendent of Public Instruction must nominate.

Second—The State Board of Edueation, consisting of the Governor,
the President of the State University and the Superintendent of Public
Instruction, must appoint.

Third—The appointee must qualify by taking office on the first Mon-
day in September.

The statute clearly provides how this appointment shall be made and
when, and must be strictly followed, and the minutes of the Board of
Education should show that this statute has been complied with in the
manner above indicated.

The usual mode by which a Board of Education makes known
its will on any subject over which it has control, is either hy
motion or by a resolution passed by the board at an official
meeting and entered upon the record of its proceeding where it
may be seen by any party interested. (State Board of Education
v. CMity of Columbus, 35 Ohio St. 368.)

I am of the opinion, from the facts set forth in your letter, that there
never was any official action taken by the State Board of Education
appointing these two Deputy Superintendents, and therefore in the case
of Mr. Anderson and Mr. Lightfoot there is a vacancy at the present time
in said distriets as Deputy Superintendents of Public Instruction.

When a vacancy exists in the office of Deputy Superintendent of Pub-
lic Instruction, seetion 9 of said school act hereinbefore referred to pro-
vides the methods for filling said vacancy. "“In case a vacancy shall
oceur in the office of Deputy Superintendent of Publie Instruction, the
State Board of Education shall in like manner make an appointment for
the unexpired term?”

You are therefore advized that it is the opinion of this office that at
the present time there exists a vacancy in the office of Deputy Super-
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intendents of Public Instruction in the cases of Mr. Anderson and Mr.
Lightfoot, due to the fact that these appointments were never made
according to the law of the State Board of Eduecation, and that the
proper course to pursue at this time is for the State Board of Eduecation
to meet and fill the vacancies according to the section of the statute here-

inbefore quoted. Respectfully submitted,

CLeEVE H. BARER, Attorney-General.

Licenses—QGlove Contests.
_ Under section 3881, Revised Laws, glove contests in which the con-
testants in any way, directly or indirectly, receive any compensation,
wager or a reward, must be licensed.
Carson Crry, June 26, 1912.
Hon. C. J. McFabbEN, District Attorney, Ely, Nevada.

Dear Str: Your letter of the 20th instant received and in reply to
your query as to my opinion of section 3881 of the Revised Laws of
Nevada, relating to glove contests in this State, I herewith submit the
following:

Section 3881 of said laws reads as follows:

Any male person over the age of twenty-one years may pro-
cure a license for an exhibition in a publie place for any contest
or exhibition with gloves between man and man for a wager or
reward, and the weight of the gloves shall not be less than four
ounces used in said contest or exhibition,

The only logical conclusion that can be drawn from the reading of
the above gection is that glove contests in which the contestants in any
way, directly or indirectly, receive any compensation, wager or reward,
must be licensed, and the amount of license exacted is the sum of one
thousand ($1,000) dollars as set forth in section 3882, Revised Laws, and
reads as follows:

The Sheriff of any county in which the exhibition named by
section 1 of this Act is to be held =hall issue a license for such
exhibition or contest upon payment to him of the sum of one
thousand (£1,000) dollars,

The penalty for not complying with the terms of those sections is pro-
vided for in section 3889 of the Revised Laws.

I understand that frequently endeavor is made to have these glove
contests without obtaining a license for the same, with the understanding
that part of the proceeds is to go to =ome charitable cause, the other
part, of course, being divided up by the promoters and contestants.

This is clearly contrary to the expres= terms of the statute hereinhefore
quoted, which in unmistakable language provides that where any part at
all of the proceeds go to the contestant= a license must he obtained.

This is the law passed by the Legislature, and our only duty is to
enforce the same. T believe that the best way to enforce this Jaw is to
keep a close surveillance on all such exhibitions, and where there is any
reazonable gronnd to believe that the law has been violated, to cause an
investigation of the same to be made by the proper authorities,

Respectfully submitted,
CrLeve H, BAgeR, Attorney-General
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Elections—Primary Elections, Publication of Notice Of.

Where the maximum number of newspapers is used for publication of
notice of primary election, the two selected should be those designated in
section 1746, Revised Laws.

Cansox Crry, June 27, 1912,
Hox. Grorar L. Saxvorn, District Attorney, Carson C'ity, Nevada.

DEeAR Sir: In reply to your favor of the 18th instant wherein you ask
the following: *In how many newspapers are publications required under
the provisions of the primary election law, particularly sections 4 and 11
of said Act?” T beg leave to submit the following:

Section 1739, Revised Laws, section 4 of said primary election law,
approved March 23, 1909, reads as follows:

Sec. 4. 1. At least sixty days before the time for holding
such September primary election in 1910, and biennially there-
after, the Secretary of State shall prepare and transmit to each
County Clerk and to the City Clerk in any city a notice in writing
designating the offices for which candidates are to be nominated
at such primary election.

2. Within ten days after the receipt of such notice such County
Clerk or City Clerk in any eity shall publish 8o much thereof as
may be applicable to his county once in each week for six suc-
cessive weeks, in not more than two newspapers published in
ach county or city and county,

3. In the case of September primary elections for the nomi-
nation of candidates for the city or city and county offices to be
voted for at the November election in the odd-numbered years,
the City Clerk or secretary of the legislative body in any such
city shall cause the publication of notice of such primary
election, together with a complete statement of the offices for
which candidates are to be nominated, once in each week for
four successive weeks in not more than two newspapers of
general circulation published in such eity or city and county,
the last publication to he made not more than forty and not
less than fourteen days before such primary election.

L. In the case of primary elections other than the September
primary elections the City Clerk or secretary of the legislative
body of the political subdivision for which such primary election
shall be held shall cause one publication of such notice to he
given, such publication and posting to be not more than forty
and not less than fourteen days hefore snch primary election.

Section 1746, Revised Laws (zection 11 of <aid Primary Election Law),
reads as follows:

Sec, 11, Every publication required by this Act shall be
made in not more than two newspapers of general cireulation
published in such county or city or town or township, and one
of such newspapers shall represent the political party that cast
at the last preceding general election the highest number of
votes in such county or eity or town or township, and one of
such newspapers, if any, shall represent the party which cast
the next highest number of votes at such election.  In any case
where the publication of the notices provided for by this Act
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cannot be made as hereinbefore provided it shall be made in
any newspaper having a general circulation in the city or county
in which the notice is required to be published.

It is apparent from a reading of subdivision 2 of section 1739 that the
notice therein required shall be published for the stated period in at
least one and not more than two newspapers in the county.

"In not more than two newspapers” is a limitation which cannot be
exceeded ; it means one or two, but not more than two, and a proper
inference to be drawn from this language is that publication in one
newspaper is sufficient.  Yet publication in two newspapers may be had
if so desired.

The same construction applies to subdivigion 3 of said section,

With reference to subdivision 4 of said section 1739, the publication
therein provided for is specified in the following terms: “Shall cause
one publication of such notice to be given 1In this subdivision there is
provigion made for one publication only.

Rection 1746, Revised Laws (section 11 of said Primary Election Law),
places a limitation of not more than two newspapers for every publication
named in the Act. This section was evidently inserted to emphasize the
fact that in no instance where publication was necessary was such publi-
cation to be in more than two newspapers.

In no section of the Act has any provision been made that it must be
published in two newspapers, but the maximum number of publicationsin
any instance was not to exceed two newspapers.

That part of section 1746 which refers to the method of selecting the
two newspapers, to wit, one representing the political party that cast the
highest number of votes in the last preceding general election, ete., and
the other representing the party which cast the next highest number of
votes, ete., | believe must be construed along with the other section of
the Aet referring to publications, but this would apply only where two
newspapers were used to carry out the terms of this Act.

In other words, where the maximum number of newspapers were used
for publication, then the two selected should be those designated by ref-
erence to the provisions set forth in seetion 1746,

Respectfully submitted,
CrLevE H. Bager, Attorney-General.

Counties—County Commissioners—Taxation--Poll Taxes— Assessor—Collector
of Poll Taxes—Sheriff.

The Sheriff, as ex officio Assessor and poll-tax collector, is the officer
designated by law to collect poll taxes, and neither he, nor anyone else,
is allowed fees for collecting the same.

The Assessor is ex officio poll-tax collector, and he alone, or some one
deputized by him, has authority to collect poll taxes, and the Board of
County Commissioners has no power to appoint any one to act in this
capacity.

C'ar=ox Crty, June 28, 1912.
Hox. Georae N. Nokw, District Attorney, Virginia City, Nevada.

Dear Sir: In reply to your letter of the 21st instant, wherein you

submit the following question: "Has the Board of County Commission-




REPORT OF THE ATTORNEY-GENERAL 105

ers of Storey County, Nevada, the right to appoint any person other
than the Sheriff, who ex oflicio acts as Assessor and ex officio poll-tax
collector, to collect poll taxes; and in colleeting any poll tax is any
person other than the Assessor entitled to fees, and is it not necessary
to deliver the money collected in said tax to the officer designated in
gection 5722 of the new code, and further, under said section, i8 any
person entitled to compensation therefor?” I beg leave to call your
attention to the following sections of our code:

Section 3713, Revised Laws, reads as follows:

The Auditor shall, from time to time, issue to the Assessor
(who shall be ex oflicio poll-tax collector) so many of the
receipts for poll-tax as he may need, taking his receipt therefor
and eharging him therewith.

Section 3715, Revised Laws, reads as follows:

Upon receiving such receipts from the Auditor, the Assessor
shall give a receipt to said Auditor for the same, and the said
Auditor shall immediately charge the same to the Assessor so
receiving them. The Board of County Commissioners in each
county shall exact (if they deem advisable) an additional bond
from the Assessor as ex officio poll-tax collector, with addi-
tional sureties in such penal sums as the said board shall
believe necessary to insure the prompt and faithful payment to
the County Treasurer of all moneys received by such Assessor
for poll taxes.

Section 3722, Revised Laws, reads as follows:

On the first Monday in each month the Assessor shall pay
over to the County Treasurer all moneys in his hands collected
as poll taxes, and take duplicate receipts therefor; and he shall,
on the same day, repair to the office of the County Auditor and
make oath before the Auditor of the total number of poll taxes
collected by him during the last preceding month, and file with
the Auditor. the County Treasurer’s receipt for the total amount
of poll taxes collected; and the Auditor shall charge the Treas-
urer with said amount.

Section 3723, Revised Laws, reads as follows:

On the first Monday in December, in each year, the Assessor
shall return to the County Auditor all poll-tax receipts received
by him and not used, and shall pay to the County Treasurer the
total amount collected, and not paid heretofore; and on the
same day the County Treasurer shall attend with the Assessor at
the office of the County Auditor, and the County Auditor shall,
then and there, finally settle with the Assessor for all poll-tax
receipts signed by the Treasurer and delivered to him.

section 3724, Revised Laws, reads as follows:

It shall be the duty of the Assessor to keep a roll of the
names of all persons who shall pay a poll tax in each year, and
the date and amount of each payment; alzo, in a separate col-
umn of said roll, the names of all persons liable to such tax,
from whom he has demanded such tax, who have refused or
neglected to pay the same, with the date of such demand. This
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return shall be certified by him as a true and full return of all
persons from whom he has made such collection, or on whom
he has made demand, and shall be verified by his oath or
affirmation.

Section 3841, Revised Laws, reads as follows:

From and after the passage of this Act all moneys received
from poll-tax collections shall be by the County Commissioners
of the various counties of this State set aside for the exclusive
use of the different road districts of the several counties, accord-
ing to the amounts collected in the various road districts, and
all receipts for poll taxes shall hereafter be furnished by the
respective counties instead of the State Controller, and all poll-
tax receipts shall be signed by the County Assessor.

You will see from the terms of the foregoing sections of our code that
by law the Assessor is ex officio poll-tax collector, and that the Auditor,
from time to time, issues receipts to him; that there are penalties imposed
upon the Assessor for receiving poll taxes without giving receipt therefor;
that the Board of County Commissioners can exact an additional bond
from him as poll-tax collector; that the Assessor at certain periods each
month shall pay over poll-tax money to the County Treasurer, and that
the Assessor shall on December 1 of each year, return receipt to Auditor,
who in turn settles with the Treasurer; that the Assessor shall keep a
poll-tax roll.

Therefore, according to law, the Assessor is ex officio poll-tax collector,
;and he alone, or some one deputized by him, has the authority to collect
poll taxes and the Board of County Commissioners has no power to
appoint any one to act in this capacity.

There is no aunthority for the County Commissioners allowing the
Assessor or any one else fees for making poll-tax collections.

The Sheriff of Storey County, who is also Assessor and ex officio poll-
tax collector, is paid a salary for his services as such. See Stat. 1909,
p. 168:

The Sheriff, for services as Sheriff and ex officio Asgessor,
shall receive the sum of eighteen hundred dollars'a year.

Section 3722, above quoted, provides that the poll tax collector each
month must turn over all poll-tax money to the Co Treasurer.

By virtue of section 3841, Reviged Laws, the County Assessor now,
instead of the State Controller, signs the poll-tax receipts, and all poll-
tax collections shall be by the County Commissioners of the various
counties set aside for the exclusive use of the different road distriets.

Therefore, you are advised that the Sheriff of Storey County as ex officio
Asszescor and poll-tax collector, is the officer designated by the law to col-
lect poll taxes, and that neither he nor anyone else, is allowed fees for
collecting the same, and that the poll taxes so collected must be turned
over on the first Monday each month to the county treasurer.

Respectfully submitted,
CrLEVE H. BARER, Attorney-General.

Taxation—Assessment Roll, What Constitutes—Judicial Districts.
The assessment roll referred to by section 3 of the Aet to ereate Judicial
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Districts (Stats. 1909, p. 186) is the assessment roll provided for by sec-
tion 3635, Revised Laws.

Carson Crry, June 29, 1912.
Hox. J. Exserr Warsu, District Attorney, Goldfield, Nevada.

DEar Sir:  Receipt of your favor of the 24th instant is hereby acknowl-
edged, and in reply to your question therein stated, namely, * What con-
stitutes the assessment roll under the provisions of section 3 of an Act
to create Judicial Districts, ete. (Stats. 1909, p. 186)?” T beg leave to
submit the following:

That portion of section 3 to which you have referred, which has par-
ticular bearing upon your question, reads as follows:

Each county in each district in the State shall contribute
annually to the said fund its proportionate share of the money
necessary to pay the Judge or Judges of its district their respect-
ive salaries monthly for each year, based upon the assessment
roll of each county for the previous year.

Section 3633 of the Revised Laws of Nevada sets forth what the assess-
ment roll shall consist of and includes a form of assessment roll which
should be substantially followed.

I have not quoted the same, as speedy reference can be had to the
same in the code.

In the case of State v. Meyers, 23 Nev. 274, the Supreme C'ourt at page
277, speaking of the assessment roll, said:

Under the provisions of sections 17 and 19 of the amended
revenue law, it is made the duty of the Assessor on or before
the first Monday in September of each year to complete the
assessment roll, which must contain a list of all the property in the
county subject to taration, which list shall be verified by his affi-
davit.

It is the opinion of this office that the assessment roll referred to by
said section 3 of the Act to create Judicial Districts (Stats. 1909, p.
I186) is the assessment roll provided for by said section 8635 of the
tevised Laws.,

Respectfully submitted,
CLEVE H. BAKRER, Attorney-General.

Licenses—Express Companies.

Under section 3728, Revised Laws, a license should he taken.out hy any
express company engaged in transmitting gold dust, gold or silver, coin
or bullion from any place in this State to any place without this State,
or from one place to another within this State for profit.

Carsox Crry, June 29, 1912
Hox. J. AL SaNpers, District Attorney, Tonopah, Nevada.

DeAr Str: In reply to your favor of the 22d instant wherein you
desire to know whether or not the American Express Company should
pay a license in Nye County, I beg leave to call your attention to section
3728 of the Revised Laws, more particularly to the latter portion of the
section, which reads: " Licenses ghall also be obtained by any person or
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persons, private associations or corporations doing business in this State
and engaged in transmitting gold dust, gold or silver, coin or bullion, from
any place in this State to any place without this State, or from one place to
another within this State, for profit, and the same shall be taken to be a
common carrier within the meaning of this Act?”

[ am not familiar with the business which the American Express Com-
pany does in Nye County. The facts can be readily obtained by you,
and if, after investigation, you find that they come within the terms of
this said section, they certainly should pay this license.

Respectfully submitted,
Creve II. BAKER, Atlorney-General.

Fish and Game—Shipment of Fish into State.

There is no law which prohibits the shipment into this State of fish
raized or caught in a foreign State.

Carsox Crry, July 5, 1912,
Hyrvm Bamp, Provo City, Utah.

Dear Sir: I have made an investigation with reference to your com-
pany’s shipping trout into this State and find, as a result of this investi-
gation, conditions to be about the same as you stated in your letter.

So far as [ have been able to find out, I know of no law which pro-
hibits the shipping into this State of fish which were raised or caught in
a foreign State, and, therefore, if you comply with the laws of our State
in other respects, I see no legal objection why your firm should be pre-
vented from shipping fish into this State.

You have a copy, you say, of the Fish and Game Laws of Nevada, and
therefore further reference by me to the same is unnecessary.

Respectfully submitted,
Creve TI. Baker, Attorney-General,

Fish and Game—Express Companies—Shipment of Fish from State.

Under section 2051, Revised Laws, it is unlawful for an express com-
pany to receive for shipment outside of the State any of the varieties of
fishi therein named.

Carson Crry, July 5, 1912,
=. F. Prek, Verdi, Nevada.

Dear Sm: Your favor of June 24 received and in reply to your ques-
tion as to whether or not it is lawful to ship fish, taken from Nevada
streams, into California, I beg leave to submit the following:

section 2051 of the Revised Laws of Nevada reads as follows:

It shall be unlawful for any person or persons, company,
association or corporation, to at any time transport or offer for
tran=portation to any place outside of this State any lake, river
or brook trout or land-locked salmon, which are intended to be
offered for sale; and any person who shall so transport or offer
for transportation any lake, river or hrook trout or land-locked
wlmon, white-fish or wide-mouthed bass which are thereafter
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offered for sale or sold at any place outside of this State, or are
offered for sale after heing transported outside of this State, shall
be deemed guilty of a misdemeanor and upon convietion thereof
shall be punished by a fine of not less than fifty nor more than
five hundred dollars, or by imprisonment in the county jail for
not less than twenty-five nor more than two hundred and fifty
days, or by both such fine and imprisonment.

You are therefore advised that it is unlawful to ship any lake, river or
brook trout or land-locked salmon to any place outside of this State,
when the same are intended to be offered for sale.

Respeetfully submitted,
Creve H. Baker, Altorney-General.

Public Lands—School Lands—Mineral Lands—Mines and Mining.

Under sections 2456-2459 and 3226, Revised Laws. any of the publie
lands of this State are subject to entry as mineral,

Carsox Crry, July 12, 1912,
M. K. MirLer, Oalland, Cal.

DEAk Sik: T am in receipt of your favor of April 19 last, wherein you
agk "if lands which were taken by Nevada in lieu of school sections,
under provisions of the Act of June 16, 1880, are open to mineral loca-
tions; also, under said Act, was it permissible and legal for Nevada to
include mineral lands in its lieu selections?”

! shonld have answered your letter hefore this date, but, owing to the
great pressure of business in this office and also to the fact that I have
heen somewhat erippled by the enforced absence of my deputy for the
last six months, due to illness, it has been impossible for me to give your
letter my consideration before this time.

In response to your inquiries permit me to say that under sections
2456-2459 and section 3226 of the Revised Laws of Nevada, any of the
public lands of this State are subject to entry as mineral. The State has
expressly disclaimed all interest in mineral lTands: every patent for state
lands expressly reserves all valuable minerals from the operation of such
patent; any citizen of the United States may enter upon any unfenced
and unimproved land in the State held in private ownership, excepting
mining claims and property already located, and may prospect thereon
for valuable minerals, and may locate mineral deposits found thereon.

You will see from the above that the State Legislature has exerted
every effort to favor and encourage mining, and it is also unnecessary to
reply to your second inquiry.

espectfully submitted,
Creve H. BAKER, Attorney-General.

Corporations—Secretary of State, Fees for Certified Copies.

The fee of the Secretary of State for certifying to articles of incorpora-
tion where such office makes the copy is regulated by section 4260,
Revised Laws, notwithstanding the fact that under section 1203, Revised
Laws, it is provided that the fee "for certifying to articles of incorpora-
tion, where copy is furnished? is 82"
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Carsox Crry, July 12, 1912.
Hox. Grorae Brovican, Seeretary of State, Carson City, Nevada,

DEar Sir: In response to your favor of March 11 inguiring concern-
ing fee to be charged for certifying to a copy of articles of incorporation,
where your office makes such copy, permit me tosay that in my opinion
the fee in such cases is regulated by section 4260, Revised Laws of Nevada,
wherein it is provided, “for certificate and use of state seal, five dollars
for each impression; notwithstanding the fact that under section 102 of
the General Corporation Law (Rev. Laws, section 1203) it is provided
that the fee "for certifving to articles of incorporation, where a copy is
furnished, two dollars”

The law of 1865 in reference to such fees remains in full force and
effect except as expressly modified by the above-quoted provision of sec-
tion 1203.

Respectfully submitted,
CLEVE H. BAKER, dttorney-General.

Elections—Primary Elections—Registration.

The only construction that can reasonably be placed upon section 1733,
Revised Laws, is that the expression *shall have registered a vote” should
be construed to read as if written *shall have registered to vote) for it is
plain that the purpose of enacting this section was to provide for a single

registration for both the primary and general elections.

Elections—Registration—Registry Agent, Eligibility of Females As.

A female is not eligible to the office of Registry Agent or his deputy, for
the reason that, under the law, there is no authority for a female to
administer an oath.

Carsox Crry, July 17, 1912.
”‘l\. ’ ]‘:\l\HC’l"]‘ \\'A\|,~l|. I)I',‘VI';!‘, ,lNlu‘H/'u“ ’f!)l«(lir'/r/, _\A/ ('lll'll,

Dear Smir: Confirming my opinion recently sent vou by telegram in
response to yvour letter of the 12th ultimo wherein you desire to be
informed as to whether “an elector must vote at the primary election
before the Registry Agent shall transfer his name from the supplemental
register to the registration hook for the general election, or does it mean
when the elector has registered “to” vote at any primary eleetion, the
Registry Agent shall copy and transfer the names that appear upon the
supplemental register into the registration hook for the general election?”

Your question resolves itself into this: “What did the Legislature mean
by that portion of said section 1733 which reads, *when any qualified
elector shall have registered a vote,'”

Permit me to call your attention to the following:

Section 1733, Revised Laws of Nevada, reads as follows:

Hereafter when any qualified elector shall have registered a
vote at any primary election under the provisions of section 17
of "An Aet to provide for the direct nomination of candidates
for public office by electors, political parties and organizations
of electors, without conventions, at elections to be known and
designated as primary elections, deteriining the tests and con-
ditions upon which electors, political parties and organizations
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of electors may participate in any such primary eleetions, and
establishing the rates of compensation for primary election ofli-
cers serving at such primary clections: providing for the orga-
nization of political parties and the promulgation of their
platforms, and providing the methods whereby the electors of
political parties may express their choice for the registration of
votes for said primary elections and the compensation of Regis-
try Agents, and to provide penalties for violating the provisions
of this Act) approved March 23, 1909, and his name ghall appear
on the supplemental register provided for in said section 17,
said elector shall not be required to register again in the same
voting precinet as a qualification to vote at the election for which
candidates were nominated at such primary election for which
he has previously registered: and the Registry Agent shall copy
the names appearing on said supplemental register into the
registration books for said election the same as if such elector
had registered for such election as now required by the regis-
tration laws of this State.

Raid section 1733 is section 1 of an Aect approved March 23, 1911,
entitled as follows: “An Act providing for a single registration of the
names of electors to vote at any primary election and at the election for
which candidates are nominated at such primary elections”

It will be seen that the title of the Act provided primarily for the
single registration of the voters who shall be entitled to vote at the
primary election and the general election following at which candidates

were nominated at said primary election, [t is primarily an Act to
regulate the registration of electors and not the voting. It simply
designates what registration shall be safficient to entitle electors to vote.

When you consider together the following provisions of said section
1733, which read: "Hereafter when any qualified clector shall have
reqistered a rote at any primary election * % * gueh elector shall not be
required to register again, * * %" it will he readily seen that, " registered
again” refers hack to the first part of the said section and shows Ccon-
(‘]ll.\i\'t'].\' that the [Legislature contemplated \ilHM‘\' the act of l'('}.!i~“'l'in;1
irrespective of any “voting” and that the expression "a vote” used fol-
lowing was simply an inadvertence, and should have been, in order to
carry out the wnistakable intention of the I gislature, "to vote?”

[t is therefore the opinion of this office that the o Iy construetion that
can reasonably be placed upon said section iz that the expression "shall
have registered a rote” should be construed to read as if written "shall
have registered o vote?” for it is plain that the purpose of enacting this
section by the Legislature was to provide for a single registration in
\“"}l CASES,

In reply to your question as to "whether or not, under scetion 1705
of the Revised Laws, the tegistry Agent may appoint a woman as Dep-
uty Registry Agent?” allow me to direct your attention to the following:

Article 15, section 3, of the Constitution of Nevada (Revised Laws of
Nevada, section 371) reads in part as follows:

No person shall be eligible to any office who is not a qualified
clector under the Constitution o provided, that females
over the age of twenty-one years, who have resided in the State
one year, and in the county or district six months next preced-
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ing any election to fill either of suid oflices, shall be eligible to
the offices of Superintendent of Public Schools and School
Trustees.

Assembly Conceurrent Resolution No. 3, relative to amending section 3,
article 15, of the Constitution of the State of Nevada, passed March 12,
1909, algo passed by the Legislature February 21, 1911, and is therefore
now subject to ratification by the people at the next general election to be
held in 1912, Among other things which the constitutional amendment
proposes is that females shall be eligible to the offices of Superintendent
of Public Instruction, Deputy Superintendent of Publie Instruction,
School Trustee and Notary Publie,

Seetion 1705, Revised Laws, reads as follows:

The Justices of the Peace of the several counties of the State
shall be ex oflicio the Registry Agents of their respective town-
ships, and, as such, their powers and duties shall be as herein-
after provided in this Aet; provided, that in any townships where,
from any cause, there shall be no Justice of the Peace duly
commissioned and qualified, or where an election district may
be situated too distant from the office of the Justice of the Peace
of =aid townghip, the Commissioners of the county in which said
election district is located may appoint some other competent
person to perform the duties of Registry Agent, who shall be
clothed with the same power and governed by the same restrie-
tions as Justices of the Peace in the registration of the names
of electors under the provisions of this Act.

All Registry Agents shall have power to administer oaths
or aflirmations, and do such other acts as may be necessary to
fully carry out the provisions of this Act.

Any Registry Agent or ex officio Registry Agent may appoint
a Deputy Registry Agent who, upon the filing of his appoint-
ment and oath of office with the County Clerk, shall have power
to register voters, administer oaths or aflirmations, and do all
such other acts az may be done by a Registry Agent in carrying
out the provisions of this Act.

Any Registry Agent or ex officio Registry Agent appointing
any deputy shall be responsible for the compensation and acts
of such deputy.

You are therefore advised that it iz the opinion of this office that, by
virtue of the constitutional provision above quoted, a female is not eli-
gible to the office of Registry Agent or deputy, and, irrespective of this
constitutional provision, could not perform the services required of the
office for the further reason that under the law there is no anthority for
a female to administer an oath.

Respectfully submitted,
Creve I. BAger, Attorney-General.

Taxation—Public Lands—Federal Homestead Entries, Assessment Of,

Lands embraced in federal homestead entries are not subject to assess-
ment and taxation until final entry has been made by the homesteader.
Improvements upon =aid land are taxable,
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Cargon Crry, July 17, 1912.
Hon. H. (. Mc'TERrNEY, County Assessor, Fureka, Nevada,
DEAR Sir: T am in receipt of your favor of July 10 asking opinion
of this office in regard to assessment of federal homestead entries.
Upon a careful examination of the question pregented I find that the
subject has been decided in numerouns cases, and as a result thereof the
law has been crystallized as follows:

Land held under the preemption or homestead law is exempt
from taxation until the issuance of the final certificate, and this
i8 a defense available to the preemption or homestead claimant,
(Carvoll v. Saflord, 3 How. 441 : Witherspoon v. Duncan, 4 Wall.
210; State v. (', P. R, R, Co., 21 Nev. 257.)

Al property belonging to the United States, no matter for
what purpose acquired or held, is exempt from all state and
local taxation, on account of the necessary and entire independ-
ence of the two systems of government,

Land lying within the borders of a State, but which still eon-
stitutes a portion of the public domain, and the legal and
beneficial title to which remains in the United States, is not
subject to any species of state taxation, and any assessment of
taxes upon such land is null and void and can in no way affect
the interests of the Government.

When land belonging to the United States has been entered at
the land office and paid for and a certificate has been given to
the purchaser, it is liable to taxation by the State, in advance of
the issuance of the patent; for in such ease the contract of pur-
chase is executed and the land belongs to the vendee and no
longer to the Government; the conveyance has not been made,
but the purchaser has the equitable title, and the United States
merely holds the dry legal title in trust for him; the land is
segregated from the public domain and is thenceforth private
property and subject to taxation.

The equitable title just spoken of, to he subject to taxation,
must be perfect and complete, without anything more to be
paid or any further act to be done before the entryman is enti-
tled to receive his patent. Hence the land is not to be taxed
before its survey and approval of the survey; nor is it subject
to taxation before full payment and acceptance of the price by
the United States. Again, in the case of homestead entries,
the settler does not become entitled to a patent until he has
completed the prescribed term of residence on the land, and
his interest ix not taxable hefore he is entitled to make his final
proofs. (37 Cye. 866, 867, 868.)

Land, duly and properly entered for a homestead, under the
homestead laws of the United States, 18 not, from the time of
entry, and [14'114“1;‘,: |)l‘u('4w“l|;:~‘ hefore the land tlvpm‘trm’ent.
and until final dizposition hy that departiment, o appropriated
for special purpose, and <o segregated from the public domain
as to be no longer lands of the United States, within the pur-
view and meaning of section 2461 of the Revised Statutes of
the United States:; but, on the contrary, it continues to be the
property of the United States for five years following the entry,

8&«
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and until a patent is issued. (Shiver v. United States, 156 U. S.

191, 492.)

On the merits of the cage we remark that while it is undoubt-

edly true that when the full equitable title has passed from the
Government, even prior to the issue of a patent conveying the
legal title, the land is subject to state taxat ion, (Carroll v. Safford,
3 How. 441; Witherspoon v. Duncan, 4 Wall. 210) ; yet until such
equitable title has passed and while the land is still subject to
the control of the Government it is beyond the reach of the
State’s power to tax. (Railway Company v. MeShane, 22 Wall.
444 Tucker v. Ferguson, 22 Wall. 527, 572; Colorado Company
v. Commissioners, 95 U. 8, 259; Hussman v. Durham, 165 U. 8.
147.)

The possessory interests which private individuals may hold
in the public lands of the United States for mining, agriculture
and various other purposes, constitute a species of property
recognized by law and which is subject to taxation by the State.

The exemption of public property from taxation does not
extend to improvements on the public lands made by preemp-
tioners, homestead, and other claimants, or occupants, at their
own expense, and these are taxable by the State. (37 Cyc. 869.)

The interest of an entryman in a federal homestead is different in
many respects from other entries of government land, and is peculiar in
this, that such interests may never ripen into a title, owing to the failure
of the settler to perform the various acts required by the Government,
and also that not every person can become a settler. As shown by the
above guotations, the title to homesteads remaing with the Government
until he has completed all of the acts required of him and receives a
patent to the land.

A sale of such homestead for delinquent taxes would have no effect, for
the reason that the purchaser, at the tax sale, might not be qualified to
make entry of a homestead, and further, if such sale could be made, such
purchaser could not take advantage of the residence of the settler upon
such land, but would be compelled to reside thereon the full period of
time required by law, and to do and perform all the acts and things
required of any homesteader.

In other words, the interest of a homesteader in the land upon which
he is settled prior to issuance of patent is personal and peculiar to him-
self, and is not such an interest as could be transferred to any purchaser
at a tax sale.  You will see from the above quotations that this exemp-
tion of public property from taxation does not extend to improvements
on public lands made by preemptioners, homestead or other claimants
or occupants at their own expense, and these are taxable by the State.
The answer to your question as to assessment of homestead entries ren-
ders it unnecessary to answer the question as to minimum valuation
upon such land.

Very respectfully,
Creve 1. BAKER, Afltorney-General.

Elections—Primary Election—Nominations for Office.
No eandidate ean be nominated for an elective office except by direct
vote at primary elections, or by petition of electors, and the name of no
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candidate can appear on official ballots at a primary election unjess a
proper nomination paper has been filed.,
Carsox Crry, July 23, 1919,
Hox. Justvs K. Tavior, Stat Seeretary Socialist Party of Nevada, Reno,
.\vt"'llllll.

DEar Str: Your communication to Hon. George Brodigan, Secretary
of State, has been referred to me for answer, and in that connection per-
mit me to say that the pressure of business in this office has heen guch,
together with the absence of my deputy, on account of ill-health, that it
has been impossible for your matter to receive attention until this time.

In your letter you ask: “Can we secure recognition upon the hallot hy
filing the nominees of a party convention or a referendum vote in the
party, or will it be necessary that we also secure and file petitions of
nomination in addition to the regular party method of nomination?”

In response to this inquiry, permit me to say that the Act in regard
to primary elections, approved March 23, 1909, and the amendments
thereto, being sections 1736 to 1766, inclusive, of the Revised Laws of
Nevada, contemplates in the main the entire abolition of nominations
for office by means of party conventions, and therefore, in my opinion,
sections 18341838 of the said Revised [aws of Nevada, in reference to
nominations by conventions, have heen superseded by the provisions of
the above-mentioned Act in relation to primary elections.

Section 2 of said Act (Rev, Laws, 1737) provides:

All candidates for elective public offices shall be nominated
as follows:
1. By direct vote at primary elections held in accordance with
the provisions of this Act: or
2. By nominating petitions signed and filed as provided by
existing laws.  Party candidates for the oftice of United States
Senator shall be nominated in the manner provided herein for
the nomination of candidates for state offices,

This Act shall not apply to special elections to fill vacancies
to the nomination of party candidates for Presidential Electors,
nor to the nomination of officers of the illt'ul'p' rated eities, whose
charters or ordinances now or may hereafter provide a system
for nominating candidates for such offices, nor to the nomina-
tion of officers for reelamation and irrigation distriets: nor to
school district officers or Sehool Trustees; nor shall it be con-
strued as restricting or affeeting the right of political parties to
hold, under existing laws, which are herehy continued in force
for all such purposes, primaries and conventions for the selec-
tion of delegates to national conventions,

It will be seen from the latter portion of said subdivision 2 of section 2
(Rev, Laws, 1737) that this Act does not apply to special elections to fill
vacancies, | nor] to the nomination aof party candidates for Presidential Flectors.,
ete.; “nor shall it be construed as restricting or affecting the right of
political parties to hold. under existing laws which are hereby continued
in force for all sueh purposes, primaries and conventions for the seclec.
tion of delegates to national conventions!

I take it that there i« nothing in this Aet which prevents the holding
of party conventions and the sel cting and endorsing of party candidates
for nomination, but hefore these candidates selected by the convention
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can become the regular nominees of their party, they must also file their
nominating petitions and be voted for at the direct primary. Our own
Supreme Court in deciding this very question in the case of Riter v.
Douglass, 32 Nev. 420-421, said:

The Democratic Party could, if it saw fit, issue a call for a
convention as heretofore has been the custom, prepare platforms
setting forth such principles as it may desire, and select and
indorse whatever candidates it may desire to submit at the pri-
mary election.

Such candidates selected, however, before they can become
the nominees of their party, must submit to the voters of their
party by direct vote to secure the proper certificates necessary
to appear on the official ballot.

Under the old convention method, the candidates selected
became the party nominees, but under the primary law candi-
dates for nomination must qualify before the rest of the voters
of their party faith if they would be nominees of their party,
unless they run independently.

One of the purposes of the direct primary law was undoubt-
edly to remove candidates from the influence of convention
dictators or bosses or those who manipulate the selection of
candidates by a superior knowledge of polities in convention
by making such candidates so selected, should a convention be
held anyway, be ratified by a majority of the voters of the
particular party before they become party nominees. In other
words, the voters may select their candidates directly ; or can
either ratify the nominations of candidates nominated and
recommended by a convention, should a convention be held,
or in opposition to the convention candidates, if a convention
should be held, reject such eandidates if a majority of the voters
of the party are not satisfied, or ratify as many of the nomina-
tions of such convention candidates as meet with the approval
of a majority of the party. So it ig plain that the purpose of
the law is not to destroy political parties as contended, but
rather to secure and preserve the right of the electors to select
their own candidates if not satisfied with the candidates selected
in a convention, were one had, for the purpose of the illustration
suggested.,

Section 5 of said Aet (Rev. Laws, 1710) provides as follows:

SEC. 5. a. The name of no candidate shall be printed on an
official ballot used at any primary election unless, at least thirty
days prior to the primary election, if the candidate is to be voted
for at the September primary election, and at least fourteen days
prior to the primary election other than the September primary
election, he ghall file a nomination paper with the proper official
as hereinafter provided by this Aect, such nomination paper to
be under oath and in substantially the following form: KA

Under the terms of the above-quoted sections it appears certain that
no eandidate can be nominated for an elective oflice except by direet vote
at primary elections, and that the name of no candidate can appear on

official ballots at o primary election unless a proper nomination paper
has been filed.
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It is the opinion of this office, therefore, that nomination papers for
such candidates as the Socialist Party wishes to place in the tield i
White Pine County, be prepared and filed in accordance with sections
1740-1741 of the Revised Laws,

Respectfully submitted,
Creve H. BARER, Attorney-General.

Elections — Primary Elections — Registration —Registration in Towns and
Cities.

Stats. 1911, p. 332, providing for a uniform method of registration
throughout the State, is superseded by Stats. 1911, p. 370, in so0 far as
registration in cities polling over 2,000 votes at the last preceding gen-
eral election is concerned,

Carsox Crry, July 24, 1912,
Hox. W, Woonsurs, Jr., District Attorney, Reno, Nevada.

Dear Sik: Confirming my opinion given you recently over the tele-
phone in response to your letter of the 25th ultimo, wherein you desired
1o he advised as to whether "An Act providing for a single registration
of the names of electors to vote at any primary election and at the elec-
tion for which candidates are nominated at such primary election) sec-
tion 1733, Revised Laws of Nevada, and of section 17 of the Primary
Law of Nevada, section 1751, Revised Laws of Nevada, apply to incor-
porated cities polling more than two thousand votes at the last preceding
general election, under the Act entitled “An Act to provide for the regis-
tration of the names of electors and to prevent fraud at elections in cer-
tain incorporated ecities within the State of Nevada! ete. (sees. 1726 to
1732, inclusive, Revised Laws of Nevada), allow me to submit the fol-
lowing:

The Legislature of 1911 passed two Acts concerning registration of
electors.  An Act entitled " An Act providing for a single registration of
names of electors to vote at any primary election and at the election for
which candidates are nominated at such primary elections! was passed
and approved March 23, 1911, and subsequently thereto the same Legis-
lature passed an Aet entitled * An Act to provide for the registration of
the names of electors and to prevent fraud at the elections in certain
incorporated ecities within the State of Nevada, providing eertain penal-
ties and other matters properly appertaining thereto] approved March 24,
1911,

I'rom the provisions of said Act approved Mareh 23, 1911, it will be
obsgerved that it is general in its application; from the terms of said Aet
of March 21, 1911, it will be seen from section 1 thereof that it is to
apply to "any incorporated city within the State of Nevada, polling
more than two thousand votes at the last preceding general election.

£ and is therefore limited in its application.

There is in the latter Act of the Legislature an express purpose of
providing additional safeguards= in matters of registration in cities poll-
ing over two thousand votes, for among other things provided, the elector
must in registering, sign his name to the register (section 1776, Revised
Laws), and then the official register containing the original names and
signatures must be delivered to the election officers (see. 1729) so that
the signature of the elector registered and the elector who votes may 1«
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compared in case any question arises as to identity of the man regis-
tered and the man presenting himself to vote.

The Act approved March 23, 1911, simply provides that the Registry
Agent shall provide a eertified copy of the register, and if this applies to
cities polling over two thousand votes, ete., it would plainly defeat one
of the very main objects of the Act approved March 24, 1911, requiring
the original register with the signatures as written by the electors.

The said Act of March 23, 1911, providing for a uniform method of
registration throughout the State, is superseded by the subsequent Act
of March 24, 1911, in so far as registration in cities polling over two
thousand votes at the last preceding general election is concerned.

The latter will stand as the law governing registration in said cities
polling over two thousand votes, etc., and the former will prescribe the
method of registration in all other cases.

Respectfully submitted,
CLevE H. BAKER, Aftorney-General.

Secretary of State, Fees of— Extradition, Fees for—Constitutional Law—
Statutes, Construction Of.

The provision in section 7435, Revised Laws, in regard to fees in
extradition cases is an extraneous subject not germane to the title of the
Act which purports to relate exclusively to " eriminal cases in this State” ;
it is also open to the vice of duplicity of subject and said provision is
therefore void and of no effect.

Carsox Crry, July 24, 1912.
HoN. GrorGe Brovraax, Seeretary of State. Carson City, Nevada.,
] L ’ !

Dear Sik: I am in receipt of a communication of the 12th instant
from your office asking an opinion concerning the apparent conflict
between sections 4260 and 7435, Revised Laws of Nevada, both of which
concern the fees to be charged in the attestation of extradition papers.

The title of the Act containing said section 4260 is * An Act concern-
ing the office of Secretary of State? which was approved February 14,
1865. The title of the Act containing said section 7435 is "An Aet to
regulate proceedings in eriminal cases in this State, and to repeal all
other Acts in relation thereto] which was approved March 17, 1911,

It is apparent that by enactment of the last-named section the Legisla-
ture intended to repeal by implication that provision of the section con-
cerning fees in your office so far as the same related to extradition papers.

“A statute perfect in itself may repeal another part of a law by impli-
cation, although such repeal is not expressed in the title of the repealing
statute?” (Union Trust Company v. Trumbull, 137 111, 146.)

The question, therefore, is whether said section 7435 repealed the pro-
visions of section 4260 relating to your fees in extradition matters.

The Constitution of this State (art. 4, sec. 17, Rev. Laws, 275) pro-
vides as follows:

Fach law enacted by the Legislature shall embrace but one
subject, and matter properly connected therewith. which subject
shall be briefly expressed in the title; and no law shall be revised
or amended by reference to its title only; but, in such case, the
Act as revised, or section as amended, shall be reenacted and
published at length.
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“The design of this provision is to prevent improper combinations to
secure passage of laws containing subjects having no necessary or proper
relation and which, as independent measures, conld not be earried ; also
to prevent the Legislature and the public from heing misled by the title”
(State v. Silver, 9 Nev. 227, 231), and also to prevent “a combination in
one act of incongruous and distinet subjects, and also impogitior; upon
the members of the Legislature and the public, by covering up, under
innocent titles, vicioug and harmful provisions” (State, ex rel. Noreross, v.
Washoe County, 22 Nev., 399.)

“The Supreme Court of this State has recognized and enforced this
section as being mandatory” (State v. Silver, supra; State, ex rel. Chase, v.
Rogers, 10 Nev. 253), and has held that “while this section should be
liberally construed, to the end that there may be no unnecessary ham-
pering of legislation, this liberal construction should not go to the extent
of nullifying the Constitution. Where the Act clearly embraces two
distinet and independent subjects, or the real subject of the Act is not
expressed in the title, it is the duty of the courts to declare the Act void?”
(State, ex rel. Noreross, v. Washoe County, supra.)

“Where, by the title, the subject of an Act is restricted to a certain
purpose, the purview of the Act cannot be extended to other purposes
not indicated in the title. The Act can be no broader than the subject
expressed in the title. (State, ex vel. Noreross, v. Washoe County, supra.)

The Supreme Court of this State in several instances has declared Acts
void as being in conflict with this provision, notably in the case of
State v, Hoadley, 20 Nev, 317; State, ex rel. Watson, v. Stone, 24 Nev. 308,
and State v. Gibson, 30 Nev. 353.

From a careful consideration of the above authorities and alzo of
chapter 4, Lewis-Sutherland on Statutory Construction, I am of the
opinion that the provision in said section 7435 in regard to the fees in
cases of extradition it an extraneous subject not germane to the title of
the Act which purports exclusively to “regulating eriminal cases in this
State” It 18 a question in my mind whether an extradition case con-
cerning exclusively a eriminal action in another State can be considered
"a criminal case in this State) but, in any event, no one reading the
title of the Criminal Practice Act would expeect to find incorporated
therein a provision concerning the fees of your office in extradition
matters.

Another objection to the clause in said section 7435 is that the same
is open to the vice of duplicity of subject. The purport of the whole
Act, of which this is a clause, is the regulation of proceedings in criminal
cases, and in attempting to regulate the fees of your office in extradition
matters the Legislature has gone beyond the purview of the Act and has
attempted to legislate upon a subject clearly not embraced within the
title.

My conclusion, therefore, is that the clause in said section 7435
attempting to regulate the fees in your oflice in extradition matters did
not repeal any portion of section 4260, and is void and of no effect, and
in extradition matters you are authorized to charge fees as provided in
said section 4260,

Respeetfully submitted,
Creve T, BAKER, Attorney-General.
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Corporations, Reviver of—Governor, Duty In,

If, from all the facts and circumstances surrounding an application to
revive a corporation whose charter has become forfeited under section
1120, Revised Laws, the Governor believes that good and sufficient reason
for noncompliance with said section has heen given, it is his duty to
issue his certificate reviving the same.

Carson Crry, July 25, 1912,
Hox. T. L. Oppig, Governor, Carson C'ity, Nevada.

Dear Sik: In the matter of the application of the Dromedary Hump
Mines Company to have the certificate of the Secretary of State of the
State of Nevada, of its due incorporation, revived by certificate of the
Governor of the State of Nevada, I beg leave to call your attention to
“An Act providing a General Corporation Law} approved March 16,
1903, and subsequent amendments thereto, and more particularly to sec-
tion 16 thereof, which is found in the Revised Laws of Nevada, section
1120, and reads as follows:

Sgc, 16.  Every corporation organized under this Act shall
have and maintain in a conspicuous place on its principal
office required by section 14, in letters sufficiently large to be
sasily read, painted or printed, the corporate name of such cor-
poration. And every such corporation which shall fail or refuse
to comply with the requirements of section 14 and of this sec-
tion, for a period of thirty days, or fail to maintain such office
or fail to have a competent agent in charge thereof, on all busi-
ness days of the year, shall be subject to a fine of not less than
one hundred dollars nor more than five hundred dollars, to be
recovered with costs by the State before any court of competent
jurisdiction by action at law, to be prosecuted by the Attorney-
(reneral, or by the District Attorney of the county in which such
action or proceeding to recover such fine is prosecuted. Failure
to comply with the requirements of this section for a period of
ninety days shall render the certificate issued by the Secretary
of State void, and the same can only be revived by a certificate
from the Governor issued for good and sufficient reasons for
noncompliance.

This section above quoted contemplates that there may be certain con-
ditions and contingencies arise which are excusable and, in a way, justi-
fiable, even in view of these provisions of section 16, and that when a
proper showing is made to you which sets forth sufficient reasons for the
noncompliance with the provisions of this statute, you are then author-
ized. under the law, to issue a certificate and revive the said corporation.

Therefore, if from all the facts and circumstances surrounding this
company you believe that good and suflicient reasons have been given
for the noncompliance with this statute, I believe it is your duty to jgsue
a certificate =0 that same be revived.

)

espectfully submitted,
Creve 1. BAKER, Attorney-General.
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Extradition —Sufficiency of Indictment—Governor, Duty in Extradition
Matters.

The obligation of the Executive of a State to deliver up a fugitive from
justice on demand of the Exeeutive of another State arises only when the
fugitive is legally charged with a crime committed within the State
demanding his surrender.

Cansox Crry, July 25, 1912,
Hox. T. 1. Opoig, Governor, Carson Clity, Nevada,

My Dear Sik: I have examined the papers sent you by his Excel-
leney, Hon. John F. Shaffroth, Governor of the State of Colorado, in
the matter of the extradition of B. F. MeDonald, a fugitive from justice
from the State of Colorado, and now alleged to be in Elko, Nevada.

[ find that the eriminal complaint against the said B. F. McDonald,
which is included in the requisition papers, is based upon section 1704
of the Statutes of Colorado and found in Colo. Stats. Annotated, vol. 2
pp. 1048 and 1049 thereof.

That portion of the said statute which is relied on in this complaint
is as follows: "Every person who shall falsely make, alter, forge or
counterfeit any * * * check or draft * * % with intent to damage
or defraud any person or persons, body politic or corporate, whether the
said person or persons, body politic or corporate, reside in or helong to
this State or not; or who shall utter, publish, pass or attempt to pass as
true and genuine, or cause to he uttered, publizhed, passed or attempt to
be passed as true or genuine, any of the above-named false, altered, for-
ged or counterfeit matters as above specified and deseribed, l\nn\\mg tlw
same to be false, altered, forged or counterfeit, with intent, ete. k
shall be deemed guilty of forgery”

The criminal complaint in this case was sworn to by D. H. Dailey, the
complaining witness, before H, C. Dennis, Justice of the Peace in and for
the county of Morgan, State of Colorado,

Omitting the formal parts of the complaint it reads as follows:

“B. F. McDonald, on the 3d day of July, A.D. 1912, in said county,
did wilfully, unlawfully and feloniously, falsely make, alter, forge, and
counterfeit a certain bank check in writing in the words and figures fol-
lowing, to wit:

)

Forr Moraax, Coro,, July 3, 1912,
Pay to the order of B. F. McDonald, Twelve and
Dollars.  (212.60) B. O. Nk,
To the First National Bank, D. H. Damey.
Fort Morgan, Colo.

And did utter, publish and pass the same as true and genuine; he, the
said B. F. McDonald, did then and there, knowing the same to be false,
forged and counterfeited with his intent then and there in him, the said
B. I. MeDonald, to damage and defraud the Dailey Construction Com-
pany, a corporation, and the Brown Mercantile Company, a corporation”
I desire to advise you that it is the opinion of this office that this
indictment does not conform to the requirements of the law, for the
reason that it charges two separate and distinet erimes, to wit, it accuses
the =aid B. 1. MeDonald of wilfully, valawfully, feloniously, and falsely
malking, altering, forging and countercteiting a certain bank cheek, and also of

u/),/'/uq. /mh/fx///'u!/ and /Hl-‘.~‘l‘u'll the same a« true and i niine, ete.
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The statute above quoted, as will be seen, makes either of these acts a
erime, for, after the words “reside in or helong to this State or not?
above quoted, there is a semicolon, and then the connective " or” is used,
making all that follows in the alternative rather than the conjunctive.

“To constitute the crime of forgery it is essential that three things
should exist—one, that there must be a false making or other alteration
of some instrument in writing; two, that there must be a fraudulent
intent; three, the instrument must be apparently capable of effecting a
fraud?” (Cye. vol. 19, p. 1373.)

The uttering or publishing the same or causing to utter or publish the
same not being necessary, but made a separate and distinet crime by the
statute.

“Although the indictment charges in separate counts the forgery of
an instrument and the uttering of the same, a convietion cannot be had
for both offenses, separate indictments being necessary for this purpose”
(Cye. vol. 19, pp. 1410~-1411.)

“Under an indictment charging one count a forgery and in another
uttering a forged instrument, there can be conviction but for one only of
the offenses”  (Crawford v. State, 19 8. W.766.)

The court in the case of Crawford v. State, supra, uses the following
language: " Mr. Bishop, in his Criminal Procedure, 448, declares that
under the doctrine prevailing in England and most of the States there
can not he joinder of offenses so as to include separate transactions?

“In an indictment for felony different counts are drawn with a view
to one and the same transaction, so that some one count may be found
on the trial to be in accordance with the evidence. This is legitimate,
but it sometimes happens that the prosecutor’s ohject in inserting dif-
ferent counts is really to prosecute the defendant for separate offenses
by one indictment. This he has no right to do and when ascertained
before the trial the court will defeat his design” ( Supra.)

“No uttering is necessary to constitute the offense” (Vol. 13, Am.
& Eng. Cye. Law, 2d ed. p. 1085.)

The note cited under that section is as follows:

Uttering unnecessary: State v. Fisher, 65 Mo. 437: Rer v.
Crocker, 2 Leach C. C. 987; Rex v. Ward, 2 East P. C. 861;
Keeler v, State, 15 Tex. App. 111.

In 2 Russ on Cr. (9th Am. ed.) 709, it is said: "It should
he observed that the offense of forgery may be complete though
there be no publication or uttering of the forged instrument.,

For the very making with a fraudulent intention, and without
lawful authority, of any instrument which at common law or
by statute is the subject of forgery, is of itzelf a suflicient com-
pletion of the offense, before publication, and though the publi-
cation of the instrument be the medium by which the intent is
usually made manifest, yet it may be proved as plainly by other
evidence (2 East P. C. ¢. 19, sec. 4, p. 855). Thus, in a case
where a note, which the prisoner was charged with having
forged, was never published, but was found in his possession at
the time he was apprehended, no objection was taken to the
conviction on the ground of the note never having heen pub-
lished, there being in the case circumstances sufficient to war-
rant the jury in finding a fraudulent intention.  (Reev. Elliot,
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1 Leach C. C. 175, 2 East P. C. c. 19, sec. 44, p. 951, 2 B. & P.
N. R. 93, note a; Rex v. Crocker, 2 Leach (. C. O87.)

The complaint in this case also accuses the said B. F. MeDonald of
altering a check. The indictment is not good in that regard, for accord-
ing to vol. 19, Cye. p. 1394, c. 2, “where the alteration of a genuine
instrument is charged the indictment must clearly set forth the altera-
tions alleged with the proper averments showing the alterations or a
material part thereof”

In the case of In Re Waterman, 29 Nev. 288, the Supreme Court of this
State held:

Under the Constitution of the United States, art. 4, sec. 2,
providing that one charged in one State with a felony, who
shall flee from justice and be found in another State, shall, on
demand of the Executive of the former State, be delivered up
for removal thereto, and Rev. Stats. U. S. 5278 (U. S. Comp.
Stats. 1901, p. 3597), providing that when the Executive of a
State demands a person as a fugitive from justice of the Execu-
tive of a State to which such person has fled, and produces a
copy of the indictment charging the person demanded with
having committed felony, ete., it shall be the duty of the Exec-
utive of the State to which such person has fled to canse him to
be arrested, ete.; the obligation of the Executive of a State to
deliver up a fugitive from justice on demand of the Executive
of another State, only arises when the fugitive is legally charged
with a crime committed within the State demanding his sur-
render.

For the foregoing reasons I am of the opinion that the indictment on
which the requisition of the Governor of Colorado is hased is fatally
defective and void, and that, therefore, you should, as Governor of this
State, withhold the requisition warrant.

Respectfully submitted,
Cueve H. BAKER, Attorney-General.

Elections—General Elections—Nomination of Candidates—Fees for Filing
Nominations.

The only instance in which a candidate does not have to pay a fee for
filing nomination papers is when he is a candidate for an office which
earries no compensation with it.

Carsox Crry, July 26, 1912.
Hox. GrorGe Brobicax, Seeretary of State, Carson City, Nevada.

DEar Sie: Permit me to acknowledge your favor of the 24th instant
enclosing the letter from H. E. Beaudreau of Fallon. Nevada, and in this
communication I will address myself to the enclosed letter and the
question submitted therein.

[ will also take the liberty of enclosing you a copy of this letter,
which you may, if you 8o desire, send to him.

With reference to the question which Mr. Beaudreau proposes: ‘“Is it
possible under the present law to become a candidate for a county office,
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under a party name, without paying the present high filing fees?” T will
simply call attention to section 1742, Revised Laws of Nevada:

Any candidate filing a nomination paper as provided in sec-
tion Ha, with the proper officer as provided in section 6, shall
pay to such ofticer a fee for such filing as follows:

If a candidate for nomination for any state office, or any dis-
trict office voted for in more than one county, or Representative
or United States Senator in Congress, one hundred dollars.

If & candidate for any district office voted for wholly in one
sounty, fifty dollars.

If a candidate for any county office, tuenty-fice dollars.

If a candidate for State Senator, twenty-five dollars.

If a candidate for Assemblyman, fifteen dollars.

If a candidate for Justice of the Peace, Constable or other
township office, ten dollars.

No filing fee shall be required from a candidate for an office
the holder of which receives no compensation.

Therefore, it will readily be seen that the only instance in which a
candidate does not have to pay a filing fee for filing a nomination paper
i« when he is a candidate for an office which carries no compensation
with it.

Respectfully submitted,
CLeve H. BAKER, Attorney-General.

Elections—General Election—Primary Election—Secretary of State—Notice
of Election—Presidential Electors.

The omission of the comma after word “vacancies” in section 2, Stats.
1909, p. 273, as appears in the amendatory Act of 1911 of the primary
law of 1909 (Stats. 1911, p. 334), was due to a clerical error, and not to
a desire on the part of the Legislature of 1911 to amend this Act in this
particular.

Under the Direct Primary Law there iz no authority for the Secretary
of State, in issuing a notice designating the officers for which candidates
are to be nominated at primary elections, to include in the notice candi-
dates for the office of Presidential Electors.

Carsox Crry, July 27, 1912.
Hon. GrorGE Bropicas, Seeretary of State, Carson City, Nevada.

DEear Str: Permit me to acknowledge receipt of your communication
of the 23d instant wherein you desire to be advised as to whether the
call issued by your office for the various officers to be nominated at the
coming primary election properly included a call for Presidential Electors.
In reply to your question therein stated I submit the following:

The original primary election law passed by the Legislature of 1909,
approved March 23, 1909 (Stats. 1909, p. 273), provided for the direct
nomination of all candidates for elective offices by means of a primary
election.  The entire portion of section 2 thereof reads as follows:

Sk, 2. All candidates for elective publie offices shall be
nominated as follows:

1. By direct vote at primary clections held in accordance
with the provisions of this Aet; or
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2. By nominating petitions signed and filed as provided by
existing laws.

Party candidates for the office of United States Senator shall
be nominated in the manner provided herein for the nomi-
nation of candidates for state offices.

This Act shall not apply to special elections to fill vacancies,
to the nomination of party candidates for Presidential Electors;
nor to the nomination of officers of the municipalities, whose
charters provide a system for nominating candidates for such
offices; nor to the nomination of officers for reclamation and
irrigation districts; nor to school district officers or School
Trustees; nor shall it be construed as restricting or affecting
the right of political parties to hold, under existing laws, which
are hereby continued in force for all such purposes, primaries
and conventions for the selection of delegates to national con-
ventions.

There can be no possible doubt in the mind of anyone as to what the
said provisions in section 2 mean as passed by the Legislature in 1909.
The Legislature of 1911 passed an amendatory Act, approved March
23, 1911 (Stats 1911, p. 334) amending the latter portion of section 2
as follows:
This Act shall not apply to special elections to fill vacancies
to the nomination of party candidates for Presidential Electors,
nor to the nomination of officers of the incorporated cilies, whose
charters or ordinances now or may hereafter provide a system for
nominating candidates for such offices, nor to the nomination
of officers for reclamation and irrigation districts; nor to school
district officers or School Trustees; nor shall it be construed as
restricting or affecting the right of political parties to hold,
under existing laws, which are hereby continued in force for all
such purposes, primaries and conventions for the =election of
delegates to national conventions.

A comparigon of section 2 as passed in 1909 and as amended in 1911
will reveal that the original Act was enlarged so as not to apply to the
nomination of officers of I’II"UI'IHII'!I’I‘I/ etties whose charters or ordinances
now or may hereafter provide a system for nominating candidates for
such offices.  (The italicised words show what was added. )

The word "municipal” was stricken out and the words “incorporated
cities” put in, and the words “or ordinance now or may hereafter” are
added by the said amendatory Act.

The entire language of the original Act remained unchanged exeepting
as above pointed out, but an examination of the enrolled bills of the origi-
nal Act of 1909 and the amendment of 1911 shows that in the former
Act a connma is found after the word “vacanecies! while in the amend-
atory Act the comma is omitted, and in the original Aet a semicolon
appears after the word “electors) while in the amendatory Act a comma
appears after the word "electors”  However, for purposes of this dis-
cussion the punctuation after the word “electors” is unimportant; the
important consideration is whether the omission of the comma after
vacancies in the amendatory Aet was intentional, or only a clerical error,

Section 2 of the primary law as passed originally reads that it shall
apply to "all eandidates for elective public offices” and then further on
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in the same gection, subdivision 2 thereof, it excepts special elections to
fill vacancies and the nomination of party candidates for Presidential
Electors, ete., from the operation of the Act. The language of the latter
part of said section 2 indicates clearly that this primary law contem-
plated that party conventions would still be held, and the lLegislature,
by means of this section, especially excepted the nomination of Presi-
dential Electors from the operation of the Act allowing this function to
be exercised by the party convention as formerly, together with the other
funections, such as selecting delegates to the national conventions, pro-
mulgating party platforms, ete.

Without the use of the comma the sense of this portion of the section
becomes meaningless and contemplates a departure from our political
procedure which heretofore has never been conceived, namely, a special
election to fill a vacancy to the nomination, ete. Another comment which
might with propriety be added is that, if the Legislature intended to
amend this Act by omitting the comma, it has done violence to every
known rule of syntax and grammar, for the use of the preposition *to”
following the word “vacancies” is certainly not consistent with good
grammar, and had such an amendment been contemplated “to” would
have been stricken out and *in” used in its place.

Now, considering that the Legislature intended to amend the said sec-
tion, it is hardly reasonable to suppose that the amendment would con-
sist only in the omission of a comma. Punctuation, properly speaking,
is no part of the English language (Holmes v. Phaenir Ins. Co., 98 Fed.
240), and, if the Legislature intended to amend this portion, it would
certainly have done so by a resort to the language and text of the stat-
ute rather than by simply omitting a punctuation mark.

“While punctuation, including quotation marks, brackets, ete., is sub-
ordinate to the text and can never control the plain meaning of a statute,
it is, nevertheless, proper, in case of doubt, that punectuation, ete., should
operate as an aid in this construction and interpretation of the statute”
(Cye. vol. 36, pp. 1117-1118, a.)

"“Punctuation marks may, in proper cases, be regarded as aids in arriv-
ing at the correct meaning of statements in the statute, but in construing
statutes punctuation cannot be accorded a controlling influence. Courts
do not hesitate to repunctuate when it is necessary to arrive at the true
meaning”  (Cook v. State, 110 Ala. 40-46, 20 South. 360.)

In order to get a proper understanding of section 2 of said primary
law it must be considered in connection with section 27 of said Aect,
which reads as follows: “Vacancies oceurring after the holding of any
primary elections shall be filled by the party committee of the eity, city
and county, district or State, as the case may be!

Thiz section provides the method of filling vacancies after nomination
and applies to vacancies in the nomination of Presidential Electors as
well as any other nominees to be elected.

The method of filling vacancies after nomination being amply pro-
vided for, why, then, should that portion of section 2 have heen inserted,
referring specifically to speeial elections to fill vacancies to the nomina-
tion of Presidential Electors, which construetion, if accepted, would natu-
rally lead us to helieve that the direet primary law does apply to all other
special elections to fill all other vacancies in nomination except Presi-
dential Electors, and the construction that this Aet contemplates that
vacancies in the nomination are to be filled by special election is unten-
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able when consgidered in conjunction with section 27 of the primary law
and section 7 of the general election law (Rev, Laws, 1839).

It is therefore the opinion of this office that the omission of the comma
after the word "vacancies) as appears in the said amendatory Act of
1911 of the primary law of 1909, was due to a clerical error, and not a
desire or intention on the part of the Legislature of 1911 to amend this
said Act in this particular,

You are therefore advised that, under the direct primary law as
originally passed and amended, there is no authority therein for you, as
Secretary of State, in issuing a notice in writing designating the offices
for which candidates are to be nominated at such primary election, to
include in the notice candidates for the office of Presidential Electors.

Respectfully submitted,
CrLeve H. Baker, Attorney-General.

Elections—Primary Elections, Nominations for—Conventions—Petition of
Electors—Writing Names Upon Ballot,

Section 1737, Revised Laws, provides one and the only way by which
candidates for elective public offices shall be nominated by a party and
be entitled to have the names of such candidates appear on a general
election ballot under a party designation.

The candidates of a particular party cannot be put on the general
ballot by petition and secure the party name.

No names can be written upon the ballot at primary elections except
for the choice of & committeeman in the particular precinet.

Carsox Crry, July 30, 1912,
Justus K. Tavror, State Seeretary, Socialist Party of Nevada, Reno, Nevada.

Dear Sir: I am in receipt of your favor of the 25th instant inclosing
letter from H. E. Beandreau, State Secretary of the Fallon local, in
which the opinion of this office is requested upon eertain questiong pro-
pounded in hoth letters. In his letter Mr. Beaudrean states that he had
heen advised hy the Distriet Attorney of Churchill County “that we can-
not put our eandidates on the general ballot by petition and secure the
party name; we cannot file one name on primary and write in the rest,
but we can bold a convention and put them on the general ballot with-
out fees, providing no unauthorized person or persons have filed ahead
of us on the primary’”

In your letter you state: "1 have advised the Fallon members that
they could place their county nominees upon the ballot, under that party
name, by the filing of a petition containing the names of ten per cént of
the qualified electors of the county or district; that in using this method
they could avoid the filing fees, but must keep out of the primary entirely.
I hiave also advised them that it would not be legal for them to file one
name for the primary and write in upon the blank spaces of the ballot
the names of the balance of their nominees, using this method to avoid
the fees”

In some respects the advice of the Distriet Attorney, if properly
quoted, is, in my opinion, incorrect, and the same is true in regard to
vour advice to Mr. Beaudreau.
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“The purpose of the Primary Act; as stated by Norcross, C. J., in In
Re Primary Ballots, 33 Nev. 136, “was to place in the entire electorate of
a party the power to directly name party candidates for office and to do
away with the old system of making such nominations through the
means of (I(*louutus elected to a convention!

The same idea is expressed by Sweene ¥y . (present Chief Justice) in
the case of Riter v. Douglass, 32 Nev. 420, in these words:

“One of the purposes of the direct primary law was undoubtedly to
remove candidates from the influence of the convention dictators or
bosses or those who manipulate the selection of candidates by a superior
knowledge of politics in conventions, by making such candidates so
selected, should a convention be held anyway, be ratified by a majority
of the voters of a particular party before they become party nominees.
# % % [nder the old convention method, the candidates selected
became the party nominees, but under the primary law, candidates for
nomination must qualify hvfnre the rest of the voters of th( ir party faith,
if they would be nominees of their party, unless they run independently”

In the same opinion, Sweeney, J., defines the term " political parties”
as follows: "“Political parties are organizations of electors entertaining
the same political opinions, attempting through an organization to elect
officers of their own party faith and make their political doctrines the
policy of the government.”

He defines “primary election” as “one for the nomination of candi-
dates of the various parties”

In section 1834, Revised Laws, a convention is defined as "an organ-
ized assemblage of delegates representing a political party, which, at the
last election before the holding of such convention, polled at least three
per cent of the entire vote cast in the State, county. district or other
political division for which the nomination is made”

Section 1836, Revised Laws, provides how nominations otherwise than
by convention may be made, as follows: “A candidate for public office
may be nominated otherwise than by a convention in the manner fol-
lowing: A certificate of nomination containing the name of the can-
didate to be nominated, with the other information required to be given
in the certificate provided for in section 3 of this Aect, shall be signed by
electors residing within the distriet or political division for which can-
didates are to be presented equal in number to at least ten per cent of
the entire vote cast at the last preceding election in the State, district
or political division for which the nomination is to be made. * * *
Such certificate of nomination shall have the same effect as the certifi-
cate of nomination made by a party convention.”

Section 1737, Revised Laws, provides:

All candidates for elective public offices shall be nominated
as follows:
By direct vote at primary elections held in accordance
with the provisions of this Aet; or
2. By nominating petition signed and filed as provided by
existing laws.

Section 1740, Revised Laws, provides: "a. The name of no candidate
shall be printed on an official ballot used at any primary election unless
* % % he shall file a nomination paper with the proper officer as
hereinafter provided by this Act”
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Previously to the enactment of the direct primary law (Revised Laws
1736, et seq.) the only means provided for the nomination of candidates
to offices by the Legislature of this State wero:

1. By convention (Rev. Laws, 1834): or
2. By petition (Rev. Laws, 1836).

“Nothing herein shall be construed as prohibiting the independent
nomination of candidates to be voted for at any general election, by
electors or bodies of electors as now provided by law” (Revised Laws,
1741, subd. ¢.)

The statute having recognized the right of political parties,
through conventions or primary meetings, to nominate candi-
dates for office, they have an equal right to refrain from making
nominations, and no person not so nominated has the right to
have his name placed on the official ballot as the candidate of
a party, and a candidate placed in nomination by petition is
the nominee of the petitioners only, and eannot be designated
on the ballot as a candidate of a regularly organized party.
(State, ex rel. Woody, v. Rotwitt, 46 Pac. 370.)

The nominations of an organized existing political party
cannot be made by petitions of the individual electors, (State,
ex rel. Brooks, v. Fransham, 48 Pac. 1.)

A petition filed with the County Clerk and Recorder, nomi-
nating certain persons for offices as candidates of a certain polit-
ical party, does not entitle such persons to be placed on the
official ballot, (State, ex rel. Russell, v. Tooker, 46 Pac. 530.)

Section 38 of the primary election law, relating to the nom-
nation of Judges, does away with all other forms of nomination,

80 far as the official ballot is concerned, than the one therein
preseribed, and the filing of a nomination by petition was
properly refused. (State, ex rel. Zent, v. Nichols, 97 Pac. 799.)

Under the Australian hallot law, where a political party fails
to nominate a candidate by convention or primary elections
and a candidate is nominated by electors, who state in the certifi-
cate he was nominated as the candidate of such party, he does
not thereby become its candidate 80 as to entitle him to have
his name placed in the same group with the other candidates
of such party. (Atheson v, Lay, 115 Mo. 538.)

Taking up now the questions propounded for answer, let me reply
thereto, bearing in mind the foregoing provisions of our statutes and
extracts quoted from the decisions of our Supreme Court and other
courts:

In my opinion the language of section 1737 provides one, and only
one, way by which candidates for elective public offices shall be nomi-
nated by a party and be entitled to have the names of such candidates
appear on a general election ballot under such party designation. Ttal<o
appears to me that by the enactment of section 1737, being a later enact-
ment on the same subject, the provisions of section 1836, <o far as the
same relate to the nomination of any party candidates for office. are
superseded, if not repealed, and that said section 1836 furnishes the
method by which independent candidates, ap independent candidates
only, may be placed on the general election ballot.

The purpose of the Legislature in the enactment of this ection (1836)

9:-
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wag undoubtedly to provide a means whereby, if a considerable propor-
tion of the electors of any particular party in this State, district or
political division in which the election is to be held, were dissatisfied
with the party nominees, or in case any individual elector was dissatis-
fied with all the nominees for a particular office and desired to make a
campaign for such office, they or he might have a way to do c0. For
this reason I am of the opinion that you cannot put the candidates of
the Socialist Party on the general ballot by petition and secure the party
name. All such candidates should be marked on the ballot by the
abbreviation “Ind. signifying “Independent.

The next question propounded is in regard to writing names upon
the ballot. The case of Re Primary Ballots, supra, expressly decides that
no names can be written upon the ballot except for the choice of a com-
mitteeman in the particular precinet, Norcross, C. J., dissenting.

For the reasons stated I am of the opinion that you cannot hold a
convention and put the names of your nominees upon the general ballot
without fees, as the primary law contemplates that the names appearing
upon the general election ballot shall have been ratified by the electors
of the particular party at the primary election, and section 1740 provides
that “the name of no candidate shall be printed on an official ballot used
at any primary election unless he shall file a nomination paper; etc.

For the foregoing reasons the names of the county nominees of your
party cannot be placed upon the general election ballot by petition.

The fees for filing nomination papers were materially reduced at the
last session of the Legislature and are not excessive; such fees will be
found set forth in section 1742, Revised Laws.

The process of filing the nomination paper was also greatly simplified
at said session. No signature except that of the candidate himself is
now required and the form thereof is given in section 1740, Revised
Laws.

I trust this opinion has made clear the distinction which the law makes
between the nomination of party candidates and the nomination of inde-
pendent candidates.

Respectfully submitted,
CLeve H. BAKER, Attorney-General.

Elections—Primary Elections—Registration—Transfer of Registration.

By section 1707, Revised Laws, it is the intention of the Legislature
that every elector should register every two years and that such registra-
tion is good and valid for all subsequent elections of every kind until the
period for reregistration occurs—the approach of the event specified in
said section, i. e., a general election.

The law contemplates hut one registration in each two-year period, and
if an elector loses his right to vote in the distriet in which he is regis-
tered, by reason of his removal therefrom, the proper way for him to
regain his electoral privilege is to obtain a certificate as provided in sec-
tion 1714, Revised Laws, and act as therein provided.

CarsonN Crry, July 31, 1912,
Hox. J. A. Cavvanax, District Attorney, Winnemueeca, Nevada,

Dear Sik: I am in receipt of your favor of the 24th instant, concern-
ing registration for primary election, wherein you ask the following ques-
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tions: " First—Can a person, registered at the last general election, again
register for the primary election to be held September 3, 1912, Socond—
Can a person registered at the last general election, in a precinet different
from that in which he now resides, register for the primary election to
be held September 3, 1912, in the precinet wherein he now resides, or, is
he required to have his name transferred from the registration list in the
precinet wherein he resided in 1910, to the precinet wherein he now
resides?”

After careful consideration of the questions propounded, I am of the
opinion that by section 1707, Revised Laws, it was the intention of the
Legislature that every elector should register every two years, and that
such registration was to be good and valid for all subsequent elections of
every kind until the period for reregistration occurs—the approach of the
event specified in said section, 7. ¢., a general election,

I am further of the opinion that the law contemplates but one regis-
tration in each two-year period, and that, if the elector loses his right to
vote in the district from which he is registered, by reason of his removal
therefrom, the proper way for him to regain his electoral privilege is to
obtain a certificate as provided in section 1714, Revised Laws, and “which
certificate shall entitle him to have his name registered in the same man-
ner as other names are registered, in any other election district, either
within the same county or any other county, for said election: provided,
that it shall satisfactorily appear to the Registry Agent receiving the
certificate, and to whom application is made for the second registration, that
the applicant will have resided such length of time within such county
and election district, prior to the next ensuing election, as is or may be
provided by law to entitle him to vote!

The language of section 1751, Revised Laws, bears out this interpreta-
tion of the law, because it says: "Said register shall be made by taking
the names of all voters on the register used at the last general election in
the city, town or county, together with supplemental register or additions
showing all additional registrations, changes and corrections made gince
the last general election. The supplemental registers to be made as
follows:  All persons entitled to register or vote at any primary election
in any town, ('i!)’ or (‘(»llllt)' \\'hnH' names are not upon the l‘l'gislcr, or
who niet iy he entitled to I/‘rlu.jf': r their I'l’g}l'.#f/'ulfr/,/. shall be entitled to be
registered or transferred 80 as to enable them to vote at such primary
election”

On receiving such certificate by the provisions of said ccetion 1714, the
elector’s name is immediately erased from the register of his former place
of registration, and upon presentation of such certificate to the Registry
Agent at his new location, he can then lawfully take the oath required
by section 1709 and truthfully answer in the negative the fifth question
required to be propounded him, in ease of doubt, by section 1710,

This is one of the strongest reasons which induces nie to take the view
of this matter herein set forth, in that in case an elector already regis-
tered should attempt registration in his new location instead of by certi-
ficate of transfer, he conld not lawfully take the oath nor truthfully
answer the question above referred to,

The provisions of section 1714 do not seem to require a personal
appearance before the Registry Agent hy the elector for the purpose of
securing his certificate of transfer, and, ax a matter of fact. the custom
hag been for the elector to seenre such certificate hy correspondence.  In
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view of this, I do not think it an unlawful restraint on the right of suffrage
to require an elector to go through the simple procedure necessary to
secure a certificate of transfer, especially so0,as his removal from his
district caused the necessity. There can be no unlawful restraint of suf-
frage, because whether the elector shall vote or not depends upon him-
self and his seeking a transfer, as provided by law.

By the enactment of section 1751, Revised Laws, it was the intention of
the Legislature to provide a way whereby an elector not already on the
voting list might qualify himself for voting at a primary election, and it
was not the intention to, nor did such section change the other provision
of the registration law in any other respect.

In this connection I would call your attention to section 3612, Revised
Laws, which seems to provide that under certain conditions an elector
may vote where registered, even though he may have removed from the
county or precinet.

Therefore, in view of the foregoing consziderations, my answer to your
interrogatories is in the negative in each instance.

I am mindful that the greatest liberality should be indulged in when
construing these statutes, to the end that every qualified elector be given
a chance to express his will at the polls, but I do not consider the sec-
tions referred to as in any way limiting or abridging this privilege, but
rather as wise and salutary provisions of law to prevent an elector from
having his name on two registration books, thereby opening up an oppor-
tunity for fraud.

Respectfully submitted,

CLeve H. BAKER, Attorney-General.

Corporations—Mining Corporations—Annual Statement.

If & company is not selling or offering for sale, either directly or indi-
rectly, any of its shares of capital stock, it does not have to file the annual
statement required by sections 1330-1340, Revised Laws, and therefore
it need not send a copy of said annual statement to its stockholders,

CarsoN Crry, August 2, 1912,
B. BravNworri, Preatice, Wisconsin. "

Dear Sik: Your favor of the 13th ultimo received. and in reply to
the question therein stated, namely: " A= to whether a corporation, hold-
ing, leasing or engaged in the business of working mining elaims in
the State of Nevada, even though not selling any of its shares to the
public at present, ig obliged to furnish to its stockholders during the
month of June or November of each calendar year a copy of =aid report?”
allow me to inform you that the Act approved March 5, 1909, requiring
certain mining corporations to file statements with the County Recorder
and the Attorney-General, ete., was amended in 1911 by an Act approved
March 22, 1911, which amended the original law making it necessary to
file statements annually instead of semiannually,

If your company is not selling or offering for sale, either directly or
indirectly, any of its shares of capital stock, it is the opinion of this oflice
that you do not have to file these statements, and therefore it is unneces-
sary to send a statement to the stockholders,

The law contemplated that only such companies as were operating in
thi= State and selling directly or indirectly any of itz shares of capital
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stock would be required to file their annual wtatements with the Attorney-
General and the County Recorder, and sond a copy of this ftatement,
as filed with said officers, to their stockholdeys

Respectfully submitted,

Creve . Bakgg, Attorney-General,

corporationstoreign Corporations, Duty to File Copy of Articles,

Sections 1346 and 1348, Revised Laws, are mandatory and must be
strictly complied with,

CARsON Crry. August 2, 1912,
GEOrGE DD, Worswick, San Jose, Cal,

Dear Sik: In response to a letter which | received from Mr. E. H.
Worswick, Lovelock, Nevada, I beg to inform you that the provisions of
section 1346 of the Revised Laws of Nevada, which reads as follows:

Cvery incorporated company or association created and exist-
ing under the laws of any other State, or of any foreign govern-
ment, shall file in the office of the County Recorder of each
county of this State, wherein such corporation is engaged in
carrying on business of any character, a properly authenticated
copy of their certificate of incorporation, or of the Act or law
by which such corporation was created, with a proper certificate
of the officers of the corporation as to the genuineness of the
same; and to each of such certificates shall he appended a duly
certified list of the officers of such corporation, which said list,
with the proper supplemental certificate, shall be corrected as
often as g change in such officers oceurs; and a copy of such
certificate, duly certified to by the County Recorder wherein
such certificate is filed, may he introduced in evidence to prove
the fact of the existence of such corporation, without further
proof—

And the provisions of section 1348 of the Revised Laws of Nevada,
which reads as follows, are mandatory and must he strictly complied
with:
SEC. 1318, Every corporation organized under the laws of
another State, Territory, the District of Columbia, a v!v;wlulvnv_\'
of the United States or foreign country, which shall hereafter
enter this State for the purpose of doing husiness therein, must,
before commencing or doing any business in this State, file in
the office of the Secretary of State of the State of Nevada a cer-
tified copy of said articles of incorporation, or of jts charter, or
of the statute or statutes, or legislative, or executive, or govern-
mental Acts, or other instrument or authority by which it was
created, and a certified copy thereof, duly certified by the Secre-
tary of State of this State, in the office of the County Clerk of
the county where its principal place of business in this State i«
located
Respeetfully vours,
(.l,l VE ” “'\ KER, Allful'/u U (Fene I'II[_
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Extradition—Children, Abandonment of—Extraditable Crimes.

A misdemeanor is such a crime as is contemplated by the Constitution
of the United States in matters relating to extradition.

Canson Crry, August 7, 1912,
Hon. Giuserr C. Ross, Lientenant and Acting (fovernor, Carson, Nevada.

Dear Smr: In reply to the question which Governor William Spry of
Utah has asked you in regard to honoring two requisitions on charge of
abandonment of children, said abandonment of children being made a
misdemeanor under the statutes of the State of Utah, T beg leave to sub-
mit the following:

The issuing of an executive warrant for a fugitive from justice is a
matter which lies within the discretion of the Governor, and a misde-
meanor is such a crime as is recognized by law as an extraditable offense
in interstate extradition.

In considering offenses which are grounds for extradition, the words
of the Constitution, “treason, felony or other crime} include every offense
made punishable by the law of the State in which it was committed, from
the highest to the lowest in the grade of offenses, including misdemeanors
and statutory crimes. It must, however, be a definite and specific offense.
(Cye. vol. 19, p. 86.)

“Crime (in U. 8. Const., art. 4, sec. 2, relating to extradi-
tion of persons charged with erime) means any offense indicta-
ble by the laws of the State demanding their surrender and is
not confined to common-law crimes” (State of Kentucky v.
Dennison, 65 U, S. 66, 16 L.. Ed. 717.)

“Revized Statutes, section 5278, requiring the surrender of a
fugitive from justice found in one of the Territories or the State
in which he stands charged with treason, felony or other crime,
embraces every crime known to the laws of the demanding
State, including misdemeanor?” (Ex Parte Reggle, 114 U, 8. 642,
29 L. Ed. 250.)

You are therefore advised that a misdemeanor is such a crime as is
contemplated by the Constitution of the United States in matters relat-
ing to extradition, and, if the requisition papers are sufficient in all
other respects, there is no legal reason why you should not use your
executive warrant for a person accused of a misdemeanor in Utah and a
fugitive from justice of Utah and at present in the State of Nevada.

Respectfully submitted,
Cueve H. BAkEer, Aftorney-General.

Licenses—Liquor License, Not Transferable.

A state liquor license issued in the form set forth in section 3778,
Revised Laws, provides the town and county in which said business is
licensed, and according to section 3777, Revised Laws, a person, firm or
corporation licensed to do business in one town cannot transfer that
place of business to any other town or county under such license.

CarsoNn Crry, August 7, 1912,
Hox. J. C. Harris, Sheriff, Ello, Nevada.

Dear Sir: Replying to your favor of the 23d ultimo, allow me to state

that, although the opinions of the Attorney-General are by law reserved
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for the state officials and the District Attorneys of the various counties,
I will reply to your question, as I think, under the circumstances, that
this is a matter which needs a prompt reply,

You are advised that it is the opinion of this office that a state liguor
license issued in the form set forth in section 3778 provides the town
and county in which said business is licensed, and according to section
3777 the said "licenses shall not be transferable by sale, assignment, or
otherwise; and that a person, firm or corporation licensed to do business
in one town cannot transfer that place of business to any other town or
county in the state under that license.

Respectfully submitted,

CLeve H. BAKER, Attorney-General.

Taxation—Mines and Mining—Assessment, Patented Claims Exempt From.
When the amount of labor specified in article 10 of the Constitution
has been performed on each patented mining claim, such claim is not
subject to taxation.
Carson Crry, August 8, 1912,

C. N. Prarr, Redlich, Nevada.

DeaRr Sir: Your favor of the 19th ultimo addressed to Hon. Samuel
Platt, U. 8. District Attorney, was forwarded to me to answer, and per-
mit me to say that the opinions of the Attorney-General are by law

reserved for certain state officials and boards and the District Attorneys
of the several counties, but I deem your question of sufficient importance
to take the liberty of answering.

In reply to your question as to whether owners of patented mining
claims doing one hundred dollars’ worth of improvements each year on
ach claim are free from paying taxes on said patented claims, T desire
to state that by virtue of an amendment to article 10 of the Constitution
now in force (see Revised Laws of Nevada, section 352), patented mines
shall be assessed at not less than five hundred dollars, eccepting when one
/III/NI’/‘('// 1’!;//(/;',\‘ /'u /l[]m/' hax ’)r € (I/'/mIHf/ 1 /}fu,";,uli //u r'e0 r(')l/‘l'//(/ //u year,

You are therefore advised that when said amount of labor has been
performed on each mining claim, such patented claim is not subject to
taxation. Of course, this does not apply to the taxing of the net pro-
ceeds of mines.

Respectfully submitted,
Creve H. BARER, Attorney-General.

Code Commission—Claims Against the State—Legislature—State Board of
Examiners.

The amount appropriated hy section 8 (Stats, 1912, p. 9) for payment
of the Code Commissioners, for additional services rendered in the prep-
aration of the Revised Laws, iz a legal claim against the State.

As the amount to be paid is ¢pecified in the Aet, the Board of Exam-
iners has no power to consider the amount of each claim; its daty is
simply to determine whether the work has been completed by the Judges,
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Froym MiNvres ok THE BoarD oF EXAMINERS

As to whether or not this is a claim that comes properly hefore the
State Board of Examiners, Attorney-General Baker said

“By virtue of an Act entitled *An Act to provide additional appro-
priations for the completion of the compilation, annotation printing and
binding of the Revised Laws of Nevada, and for the payment of services
rendered and to be rendered in completing the same,’ passed by the
Legislature of the State of Nevada at the Extraordinary Session in 1912,
and approved by the Governor the 4th day of March, 1912, section 4 of
which reads as follows:

Sec. 4. The State Controller is hereby authorized and
directed to draw his warrants on the State Treasury for claims
presented which may be payable by reason of the foregoing sec-
tions, and for the amounts which the said parties named in this
hill are entitled to, and the State Treasurer is hereby authorized
and directed to pay the same—

and as this is a claim against the State, and the Board of Examiners is
the proper board before whom claims should be presented, and by sec-
tion 4 of said Act the Legislature directed that the claims mentioned in
said Act should be presented, the only conclusion reasonably to be placed
on the language of said section is that they were to be presented to the
Board of Examiners.

“As the amount to be paid on each claim is specified in the Act, we
have no power to consider that; our duty is simply to determine whether
the work has been completed by the Judges, and this they have certified
to, individually, and therefore our action is of a ministerial nature, no
other discretion being given this hoard.,

“There seems to be no question as to the legality of the claim, as the
question involved has already heen passed upon by my predecessor, and
similar claims have already been allowed and paid, and that the Legis-
lature has seen fit to allow additional compensation is a matter for the
consideration of that body, and not the Board of Examiners”

Corporations—Foreign Corporations Filing Copy of Articles—Secretary of
State—Fees for Filing Articles of Incorporation.

Every foreign corporation, whether doing a state or interstate busi-
ness, wishing to comply with the provisions of sections 1348-1349.
Revised Laws, must pay the fees provided in section, 1203, Revised Laws.
upon the entire amount of its capitalization, regardless of how much
thereof is used to transact its business within this State.

Carsox Crry, August 9, 1912,
Hon. Grorak Bropican, Seeretary of State, Carson City, Nevada.,

DEar Sir: Your favor of July 22 received in due course of mail.
and I have delayed answering the matters therein contained for the
reasons that the questions of law involved are of such importance that |
wanted to review them carefully.

Permit me in this connection to call your attention to section 1348
(Rev. Laws), which reads as follows:
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Every corporation organized under the laws of another State,
Territory, the District of Columbia, a dependency of the United
States or foreign country, which shall hereafter enter this State
for the purpose of doing business therein, must, before com-
mencing or doing any business in this State, file in the office
of the Secretary of State of the State of Nevada a certified copy
of said articles of incorporation, or of its charter, or of the stat-
ute or statutes, or legislative, or executive, or governmental
Actg, or other instrument or authority by which it was created,
and a certified copy thereof, duly certified by the Secrotary of
State of this State, in the office of the County Clerk of the
county where its principal place of business in this State is
located.

Also section 1349 (Rev. Laws), which reads as follows:

On filing certified articles, papers, or other instruments of
incorporation, as required in section 1 of this Act, said cor-
poration shall pay the same fees to the Secretary of State as
are paid by corporations organized under the laws of this
State.

And section 1203 (Rev. Laws), which reads as follows:

On filing any certificate or articles or other paper relative to
corporations, in the office of the Secretary of State, the follow-
ing fees and taxes shall be paid to the Secretary of State, for
the use of the State: For certificate or articles of incorporation,
ten (10) cents for each thousand dollars of the total amount of
capital stock authorized, but in no case less than ten dollars;
inerease of capital stock, ten (10) cents for each thousand dol-
lars of the total of the increase authorized, but in no case less
than ten dollars; consolidation and merger of corporations, ten
(10) cents for each thousand dollars of capital authorized,
beyond the total authorized capital of the corporations merged
or consolidated, but in no case less than ten dollars; extension
or renewal of corporate existence of any corporation, one-half
that required for the original certificate or articles of organiza-
tion or incorporation by this Aect; dissolution of corporation,
change of nature of business, amended articles or certificates
of incorporation or organization (other than those authorizing
increase of capital stock), decrease of capital stock, increase or
deerease of par value of number of shares, ten dollars; for filing
list of officers and directors or trustees, and name of agent in
charge of prineipal oftice, one dollar; filing copy of charter and
statement of foreign corporation and issuing certificate of author-
ity to transact business, ten dollars; for certifying to articles of
incorporation where copy is furnished, two dollars; for certify-
ing to the authorized printed copy of the general corporation
law, as compiled by the Secretary of State, two dollars; and for
all certificates not hereby provided for, five dollars; provided,
that no fee shall be required to be paid by any religious or
charitable society or association or educational association hav-
ing no capital stock.

From a reading of the foregoing section= it will be observed that sec-
tion 1348 applies to foreign corporations “which =hall hereafter enter the
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State for the purpose of doing business therein? This section does not
apply to the Pullman Company, for the reason that said company was
already doing business in this State when this statute was enacted, and
therefore it is not compelled to comply with its terms. However, in the
event that the Pullman Company desires to comply with this section,
then it must pay the same filing fees as any other foreign corporation, as
referred to in section 1349 (Rev. Laws) and provided for in section 1203
(Rev. Laws).

After examining the authorities submitted by counsel for the Pullman
Company, I am convinced that they have no particular bearing upon
the questions here raised, and it is the opinion of this office that if the
Pullman Company desires to file a copy of its charter or articles of incor-
poration certified to by the Secretary of the State of [llinois, the Pullman
Company being organized under the laws of the State of Illinois, that the
filing fee required by our law in this instance would amount to ten cents
on each one thousand dollars of the total amount of capitalization author-
ized (Rev. Laws, 1203), or a sum total filing fee of twelve thousand dol-
lars (812,000).

In support of his contention that a filing fee of $31.40 only is author-
ized to be paid, or ten cents on every thousand dollars of the rapital
stock actually engaged in business in Nevada, counsel has cited the cases
of Western Union Telegraph Company v. Kanzasz, 216 U.S. 1. and Pulliman
Company v. Kansas, 2 Kan. 956, where, by a divided court, four to three,
the majority held that the right to carry on interstate commerce is not
a privilege granted by States, but a constitutional right of every citizen
of the United States, and Congress alone can limit the right of corpo-
rations to engage therein. The opinion of the court was written by Mr.
Justice Harlan. 1 quote from an extract on page 30 thereof, which says:

Looking, then, at the natural and reasonable effect of the
statute, disregarding mere forms of expression, it is clear that
the making of the payment by the telegraph company, as a
charter fee, of a given per cent of its authorized capital | repre-
genting, as that capital clearly does. all of its business and
property, both within and outside of the State, a condition of its
right to do loeal business in Kansas is. in its essence, not simply
a tax for the privilege of doing local business in the State, but
a burden and tax on the company’s interstate business and on
its property located or used outside of the State.

The dissenting opinions in the cases, coneurred in by three members of
the court, advance, to my mind, a line of reasoning more cogent and
forceful than the majority opinions. However, with the complexion of
the court almost entirely changed since the rendering of these opinions,
it will be interesting to note, in the event the question is presented again
for their consideration, whether or not they will reverse themselves and
adopt the stronger reasoning of the dissenting opinions, which opinions,
by the way, were concurred in by the late Chief Justice Fuller. Justice
Holmes, in his dissenting opinion in Western Union Telegraph Company v.
Kansax, at pages 52 and 53 said:

I think that the judgment of the Supreme Court of Kansas
was right, and it will not take me long to give my reasons, |
assume that a State cannot tax a corporation on commerce car-
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ried on by it with another State, or on property outside the
jurisdietion of the taxing State, and I assume further that for
that reason a tax on or measured by the value of the total stock
of a corporation like the Western Union Telegraph Company
is void. But I also assume that it i not intended to deny or
overrule what has been regarded as unquestionable since Bank
of Augusta v. Earle, 13 Pet. 519, that as to foreign corporations
seeking to do business wholly within a State, that State is the
master, and may prohibit or tax such business at will. (Security
Mutual Life Ins. Co.v. Prewitt, 202 U. 8. 246, 249; Waters-Pierce
Oil Co. v. Texas, 177 U. S, 28; Paul v. Virginia, 8 Wall. 168.)

[ make the same assumption as to what has been decided
twice at least since I have sat on this bench, that the right to
prohibit, regulate or tax foreign corporations in respect of busi-
ness done wholly within a State is not taken away by the fact
that they are also engaged there in commerce among the States.
(Pullman Co.v. Adams, 1893 U. S. 420: Allen v. Pullmwan Palace
Car Co., 191 U. S. 171.)

If it should be said that the corporation had a right to enter *
the State for commerce with other States, and being there had
the same right to use its property as others, I reply that this
begs the question, if the premises be granted. If the corpora-
tion has the right to enter for one purpose and the State has a
right to exclude its entry for another, the two rights ean coexist.
To say that the disappearance of the latter is an incident of the
ownership of property there is to declare that what is allowed
only for a limited purpose must have general results. T think
it more logical and more true to the scheme of the Union to
recognize that what comes in only for a special purpose can
claim constitutional protection only in its use for that purpose
and for nothing else. That, at all events, has been decided in
the cases to which I have referred.

Now, what has Kansas done?  She has not undertaken to tax
the Western Union. She has not attempted to impose an abso-
lute liability for a single dollar. She simply has said to the
company that if it wants to do loeal business it must pay a cer-
tain sum of money, just as Mississippi said to the Pullman Com-
pany that if it wanted to carry on local traffic it must pay a
certain sum. It does not matter if the sum iz extravagant.
Even in the law the whole generally includes its parts. If the
State may prohibit, it may prohibit with the privilege of avoid-
ing the prohibition in a certain way. I hardly can suppose
that the provision is made any the worse by giving a bad reason
for it or by calling it by a bad name. I quite agree that we
must look through form to substance. The whole matter is left
in the Western Union’s hands. If the license fee iz more than
the local business will bear, it can stop that business and avoid
the fee. Whether economically wise or not, T am far from think-
ing that the charge is inherently vicious or bad.

If the imposition were absolute, or if the attempt were to
oust the corporation from the State if it did not pay, the argu-
ments that prevail would be opposite.  But the State seeks only
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to oust the corporation from that part of its business that the
corporation has no right to do unless the State gives leave,

[ shall not consider the case of Pullman Company v. Kansas, 2 Kan. 56,
which was decided by the same court fourteen days later, as the legal
principles involved are practically the same and the decision of the court
and the dissenting opinions the same as in the other case,

The reason that I have considered these decisions somewhat at length
is to clearly indicate by the decisions themselves that the question at
issue in those cases can have no posgible bearing upon the matter pre-
sented to you,

In the cases referred to, the State attempted to tax the Pullman Com-
pany and the Western Union a certain fee for the privilege of coming
into the State of Kansas and doing purely intrastate business. There is
no such attempt being made in this State; we have no such statute.
The Pullman Company is already in the State, and has been many years.
It is carrying on hoth interstate and intrastate business, and there is no
attempt made to interfere with this traffic in any way.

However, the Pullman Company, although not required by statute to
do so0, comes voluntarily and requests the Secretary of State to file its
certified articles of incorporation and tenders a filing fee of $31.40. By
its own statement its authorized capital stock is $120,000,000, and our
law says the filing fee shall be 10 cents per each thousand dollars author-
ized capitalization; therefore, the fee in such case, according to law, is
£12,000 and not $31.40.

The filing fee is based upon the amount of capitalization, and not upon
the right to transact intrastate business. The payment of the filing fee
would not carry with it the privilege of carrying on intrastate commerce.
It would simply authorize the Secretary of State to file the articles of
incorporation. It is simply an Act to regulate fees in the office of the
Secretary of State, and in no way attempts to regulate or burden com-
merce, interstate or intrastate. It matters not whether the company
seeking to file its articles of incorporation iz doing interstate or intrastate
business, or not doing any business at all, here is a law which says any
foreign corporation filing its articles of incorporation must pay a certain
filing fee. The Legislature of our State in such cases had the authority
to pass such an Act, and it has done so.

You are therefore advised that the fee of $31.40 as tendered by the
Pullman Company is not sufficient under the law, and it is your duty to
refuse to file the articles of incorporation of said company until the fee
of 812,000 is paid.

Respectfully submitted,
CLevE II. BAKER, Attorney-General.

Public Lands—State Lands—State Land Register—Correction of Errors.

[t is the duty of the State Land Register to make such corrections in
contracts for the sale of state lands, when neceszary, that they will cor-
rectly express the intention of the parties to such contract.

An application filed for an erroneous acreage does not invalidate the
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application, provided the real intention of the parties can be ascertained
from such application.

Canson Crry, August 12, 1912,
Hon. C. L. Deapy, Surceyor-General and State Land Register, Carson

City, Nevada.,

DEeAr Sik: [ am in receipt of your favor of the 10th instant, con-
cerning two applications of Ben. E. Jackson for reverted state lands of
80 acres each, on which contracts were executed, and it was afterwards
discovered that the correct acreage of the tracts described in said appli-
cations and contracts was respectively 80 and 8032% acres.

Upon discovery of this fact, an additional deposit of 6 cents each was
made by the applicant and passed through the usual channels.

Upon this state of facts, you ask whether the contracts should be cor-
rected or canceled as erroneous, and new contracts entered into.

You also inquire whether the fact that the applications were filed for
an erroneous acreage in any way tend to invalidate the applications.

Upon examination of the questions, I find the following principles of
law applicable to this matter:

In all cases the intention of the parties, as gathered from the
whole instrument, is of controlling authority. (5 Cyc. 880.)

Where an intention is clearly shown to grant or convey a
specifically designated quantity of land, the boundaries will be
so located, if possible, as to contain the quantity called for, but
mere proof of an overplus of land is not sufficient to change
boundaries that are marked by monuments. (Id. 883.

In ascertaining the houndaries of land sold under government
surveys, the sections and their subdivisions are to be considered
as containing the exact quantity expressed in the returns of the
surveys, whatever be the actual quantity contained in such sec-
tions or subdivisions. (Id. 883.

Calls for quantity are merely descriptive, and yield to other
calls. (Id. 886.)

In locating boundaries a call for quantity inserted in the instru-
ment by way of deseription, must yield to lines marked or sur-
veved. (Id.916.)

Inasmuch as government and state lands are always sold by legal sub-
divisions, and as the intention of the parties is of controlling authority,
and as overplus of land is not sufficient to change boundaries that are
marked by monuments, and as land sold under government surveys are to
be considered as containing the exact quantity expressed in the returns of
the surveyors, and as ealls for quantity are merely descriptive and must
yield to other calls, such as lines marked and surveyed, I am of the opin-
ion that the real contract entered into hetween the State and Mr. Jackson
was for the sale of 80727 and 80£7% acres of land, respectively, and that
the contracts already executed should be canceled, and new contracts
executed which shall conform to the real intention of the parties.

I am further of the opinion that the cancelation of these contracts and
the execution of new ones, to remedy the mistake made, will in no way
invalidate the applications, or render the land embraced therein subject
to entry by a legal applicant.

Very respectfully,
Creve H. BARER, Attorney-General,
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State Seal, Imitation of—Use of in Advertisements.

There is no Act to forbid the use of a representation of our state
seal in connection with advertising matter.

Carsox Crry, August 13, 1912,
JurLivs Biex Company, New York, N. V.

GeNTLEMEN: Your favor of the 18th ultimo, wherein you state that
you desire to use a representation of the seal of this State in connection
with matter advertising a standard product, and asking to be advised
whether there is any statute of this State forbidding the use of such rep-
resentation in this manner, received.

In response permit me to say that a careful examination of our stat-
utes fails to disclose any Act forbidding the use of a representation of our
seal in the manner described. T am very sorry, however, that such is
the case; for while the product you desire to use our seal in connection
with is undoubtedly in every way worthy and a credit to this State, yet
as you see by the omission of the Legislature to forbid such use the
field is open to all manner of snide advertisers to make use of our beauti-
ful state seal to forward their purposes.

Inasmuch as the National Government has forbidden the use of the
national flag for advertising purposes, and nearly every State of the Union,
including Nevada, has passed similar Acts, and also Acts protecting its
state flag from desecration, it seems to me not compatible with the dig-
nity of the State to permit its seal to be so used, and steps to prevent
thig will undoubtedly be taken at the next session of the Legislature.

Very respectfully,
CLeve H. BAKER, Altorney-General.

Elections—Primary Elections, Ballots for—Form Of.

In the preparation of primary election ballots, where there are two
places to be filled and but one person in any party has declared himself
an applicant for nomination, the direction to voters in such case to be
set opposite the name of such office, should be “Vote for one’”

CarsoN Ciry, August 16, 1912.
Hox. GrorGr Bropicax, Secretary of State.

Dear Str: I am in receipt of a telegram signed by James Dysart,
District Attorney of Elko County, which has been referred by you to this
office for advice, reading as follows:

In printing primary ballot, where there are to be two Regents
of the University nominated and only one name certified to be
placed on the ballot, should there be printed above the name
the words * Vote for one” or *Vote for two” Of the opinion that
“Vote for two” is misleading in Democrat and Republican col-
umns.  Must have answer at once.

The statutes on this subject provide:

The names of the candidates for each office shall he grouped
in alphabetical order according to the surnames of the candi-
dates for such office and each group shall be preceded by the
designation of the office for which the candidates seck nomina-
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tion and the words " Vote for one” or Vote for two” or more,
according to the number to be nominated, Such designation
of the office to be nominated for and of the number of eandi-
dates to be nominated shall be printed in heavy-faced gothie
type, not smaller than eight-point. The word or words desig-
nating the office shall be printed flush with the left-hand mar-
gin, and the words " Vote for one” or "Vote for two” or more,
as the case may be, shall extend to the extreme right of the
column and over the voting square. The designation of the
office and the direction for voting shall be separated from the
names of the candidates by a light line. (Rev. Laws, sec. 1747,
suhbd. 6.)

(a) The voter shall designate the political party the candi-
dates of which he desires to vote for, by a cross (X) in the
square immediately below the name of such party and he shall
designate but one such party; if he shall designate more than
one party it shall render such ballot void, and if he shall fail
to so designate any party at all such ballot shall be void unless
the voter shall have voted only for the candidates of one and
the same political party, and shall not have voted for any can-
didate for any other political party, in which ease such hallot
shall be counted the same as if the voter had properly desig-
nated the party for whose candidates he voted. In case the
voter designates one political party in the manner above pro-
vided and votes for candidates for nomination of any other
political party than the party designated, such votes for such
candidates of any other party than the one designated, shall
be disregarded in the count,

(b) The voter shall designate his choice on the ballot of can-
didates of his party by stamping a cross (X) in the small
Square opposite the name of each candidate for whom he
desires to vote. If he shall stamp more names than there ure
candidates to be nominated for any office, or if for any reason
it is impossible to determine his choice for any office, his bal-
lot shall not be counted for such office, but the rest of his bal-
lot, if properly stamped, shall be counted, except as above
provided in subdivision a of this section.

No ballot shall be rejected for any technical error which does
not render it impossible to determine the voter's choice for
candidates of his party, nor even though such hallot be gome-
what soiled or defaced, (Rev. Laws, sec, 1753,

The former primary law provided for a separate ballot for each politi-
cal party, and the voter was required to ask of the inspectors of election
the ballot of the political party with which he was affiliated. There was
objection made to this method, for the reason that many electors consid-
ered it an invasion of their rights to be compelled to declare their party
affiliation, and in some parts of the State it was claimed that such decla-
ration of political belief might have the effect of causing some electors to
lose their |)u>ilinll~.

For these reasons many electors refused to exercise their privilege of
voting at primary clections,

To remedy this serious evil, the Taw was amended so that it is now
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unnecessary for a voter to declare his political affiliation as a prerequisite
to receiving a ballot, and he will now receive, without any such declara-
tion, a ballot containing the names of all those applicants for the nomi-
nation for office from any of the political parties of this State.

Bearing in mind the foregoing reasons for the amendment of this Act,
it is evident that the ballot so received by the elector, although printed
on one sheet of paper only, is really three separate ballots, presenting to
the electors of the respective parties the names of those seeking nomina-
tion for office from the various parties, and also that the voter is confined
in his selection to the names appearingin the column of his party designa-
tion, and must treat the balance of the ballot as if it were an entire blank.

In view of the decision in In Re Primary Ballots, 33 Nev. 125, that no
name can be written on the ballots, and of the fact that the voter can
vote for the applicants for nomination of his own party only, and treat-
ing each column on the sheet as a separate ballot, the true meaning of
the words "according to the number to be nominated” is at once
apparent and all inconsistencies reconciled.

Where there are two places to be filled, and but one person in his
party has declared himself an applicant for the nomination, the voter,
having declared his party affiliation by marking as provided in section
1753, and as he cannot, after such declaration, vote for the applicant for
nomination for such place of any other person of another party, it seems
that the words "according to the number to be nominated” can mean
only one, because he can vote for but one, and the direction to voters in
such case opposite the name of such office should be " Vote for one’”

Any other interpretation of section 1747 would be senseless and mis-
leading to the voters, in that it expressly commands him to do what the
law forbids.

The old law prevented a voter from participating in the selection of
candidates of any other party but his own, by providing that he be
handed only the list of persons seeking nomination from his own party
for the respective offices, The new law accomplishes this same purpose
by confining his selection to the list of names in the column of the ballot
containing the names of his party’s aspirants for nomination.

[ am therefore of opinion that in the case stated, that opposite the
oftice of “Long-Term Regent” the direction to voters should be “Vote
for one’

In the Ormsby County ballot furnished me, I note that the County
Clerk has fallen into the same error in the column alloted to the " Demo-
cratic Party”  Opposite the heading * Members of the Assembly” appears
the direction "Vote for two” The ballot shows that there is but one per-
son seeking the vote of the Democratic electors for the nomination for
this office. This direction should be changed to *Vote for one? Had
there been two or more Democrats =ecking this nomination, the heading
“Vote for two” would have heen correct,

In the "“Socialist Party” column of the same ballot, opposite the office
“Long-Term Regent the direction to the voter is “Vote for two!” This
is undouhbtedly correct, for two persons of that party offer themselves as
aspirants for the nomination from that party, and it is entitled to have
two candidates for this place,

tespeetfully,
Creve H, BAkER, Altorney-General.
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Elections—Primary Elections—Nominations for Office—Conventions—Nomi-
nations by Petition of Electors Who May Sign Petition.

As section 1838, Revised Laws, referring to conventions, does not apply
to direct primary elections, and as there is no other provision of law pro-
hibiting electors from signing petition of electors, as provided in section
1836, Revised Laws, a person who has voted in a primary election may
sign a petition of an independent candidate for nomination to an office to
which a nominee was selected at said primary.

If the party the voter afliliates with and votes the party ticket of at said
primary election has no candidate for a particular office, the voter can,
after participating in such primary, sign the petition of an independent
candidate for such oflice.

Carson Crry, August 19, 1912.
HoNn. Grorare L. SaNvorn, District Attorwey, Carson City, Nevada.

Dear Sr: Your favor of the 8th instant received, wherein you ask
to be advised upon the following:

First—Can a person who has participated (i. e., voted) in the
September primary, legally sign the petition of an independ-
ent candidate for nomination to an office to which a nominee
was selected at said primary?

Second—If the party the voter affiliates with and votes the
party ticket of at said primary has no candidate for a particular
office, can the voter after participating in such primary sign the
petition of an independent candidate for such office?

My answer to both of your questions iz in the affirmative, and based
upon the following reasons:
Section 1834, Revised Laws, reads as follows:

Any convention, as hereinafter defined, held for the purpose of
making nominations for public office, and also electors to the
number hereinafter specified, may nominate candidates for pub-
lic offices, to be filled by election within the State. A conven-
tion within the meaning of this Act ix an organized assemblage of
delegates vepresenting a political party, which at the last election,
before the holding of sueh convention, /m//m/ at least three per cent
of the eatire vote cast in the State, county, district or other political
division, for which the nomination ix made.,

Section 1836, Revised Laws, reads in part as follows:

A candidate for public office may be nominated otherwise than
by a convention in the following manner: A certificate of nomi-
nation containing the name of the candidate, with other infor-
mation required to be given in the certificate provided for in
section (3) of the Act, shall be siqned /;.'/ the electors residing
within the district or political division for which candidates are
to be presented, equal in number to at least ten per cent of the
entire vote cast at the last preceding election in the State,
district or political division for which the nomination is to be
made,

Section 15838, Revised Laws, reads as follows:

No certificate of nomination <hall contain the name of more
than one candidate for each office to be filled.  No person shall
100
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join in nominating, under the provision of section 4 of this Aet,
more than one nominee for each office to be filled, and no per-
gon who hasvoted in a convention, either in person or by proxy,
for or against a candidate for any office, shall join in nomina-
ting, in any manner, any other nominee for that oflice, and no
person shall accept a nomination to more than one oflice,

From the foregoing provisions of our code, it will be seen that the law
has defined what shall constitute a convention. Provision is also made
for independent nominations to office, and also certain restrictions are
made by law to prevent an elector participating in a convention from
signing the petition of an independent candidate for any office for which
a nominee was selected for that office at a convention wherein said elector
participated either in person or by proxy.

The sections hereinbefore quoted are sections 2, 4, and 6, respectively,
of an Act entitled * An Act relating to elections and to more fully secure
the secrecy of the ballot] approved March 13, 1891. At the time this
said Act was passed the only methods of nominating candidates for office
were by convention and by petition, and the law provides that no one
participating in a convention at which a candidate was nominated for
office, could thereafter sign a petition of an independent candidate for
such office. In 1909 this primary law was passed, and certain changes
therein made by amendments in 1911. By the Act the method of nomi-
nating party candidates for office was changed from the old method, a
party convention, to that of a direct party primary election. There are
a few exceptions to the Primary Act, such as Presidential Electors, ete.
Therefore, for purposes of nomination of party candidates the convention
gystem is practically abolished by the direct primary election.

Now the query is whether electors voting at the primary election are
prohibited thereafter from =igning the petition of an independent
candidate.

In my judgment the elector is at liberty to sigh such a petition, even
though he voted at the primary, unless there is some statute to the con-
trary. The only section of our code which throws any light upon the
matter, and this very indirectly, is =ection 1838 of the Revised Laws.
The particular part of said section is "no person who has voted in a
convention, either in person or by proxy, for or against a candidate for
any office, shall join in nominating in any manner any other nominee
for that office”

Can this section, applying to conventions, be construed so as to apply
to direct primary elections? It is the opinion of this office that it can
not. A convention as defined by our law is one thing and a direet pri-
mary election another. Tt is argued that since the purpose of the direct
primary is to take the place of the convention that any limitation that
had been placed on conventions should be made to apply to the direct
primary. This would bhe all right if the law had said so, but it has
not. Because the direct primary law has taken the place of the con-
vention, it ean not be said the direct primary is a convention, any
more than it can be argued that because the antomobile takes the place
of a horse, it i a horse, and vice versa.  Therefore, as section 1838 was
passed in 1891, long before our direct primary law was contemplated, it
is reasonable to suppose that the Legislature could not possibly have
intended it to apply to something then not in existence in this State,
and possibly unthought of.
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Therefore, as said section 1838, referring to conventiong, does not
apply to a direct primary election, and there being no other provision
of our law prohibiting such electors from signing such petitions, they
can do <o,

Respectfully snbmitted,
Creve H. BAKER, Attorney-General.

Employer and Employee— Eight-Hour Laws, Compilation Of.
A compilation of the eight-hour laws of this State.

(arsox Crry, August 26, 1912.

Mr. Earvu Jexson, Seeretary-Treasurer, Mason Miners’ Union, Mason,

Nevada.

Dear Smr: I am in receipt of your favor of the 25th instant, asking
information concerning the eight-hour laws of this State, and am pleased
to respond to your request.

I had hoped to be able to send you printed copies of these laws, but,
on inquiry at the office of the Secretary of State, learn that he has none
on hand, and will therefore give you a synopsis of these laws, which will
perhaps answer your purpose. In connection with the laws I give the
section number of the Revised Laws of Nevada, a copy of which work
you will find in any lawyer’s office in Mason, and a reference thereto will
give yvou the full text.

By section 2430, the value of a day’s labor, in the performance of
annual assessment work upon mining claims, is fixed at four dollars, and
said section further provides “that in the sense of this statute eight hours
of labor actually performed upon the mining claim shall constitute a
day’s labor”

Section 6551 provides: “The period of eniployment of workingmen in
all underground mines or workings shall be eight hours per day, except
in cages of emergency where life or property is in imminent danger?”

Section 6555 provides the same hours of labor with same exception in
case of “men in smelters, and in other institutions for the reduetion or
refining of ores or metals”

Section 6556 provides that any one violating either of the two preced-
ing =ections “shall be guilty of a misdemeanor and upon convietion
thereof shall he punished by a fine of not less than one hundred dollars,
nor more than five hundred dollars, or imprisonment in the county Jail
not more than six months, or both”

Seetion 6557 provides same period of employment with same excep-
tion for "working men in open-pit and open-cut mines!”

Section 6558 provides same punishiment as above for violation of sec-
tion 6GHH7.

Seetion 65549 provides same period of employment "of all persons
engaged or emploved in any mill or other institution wherein plaster or
cement s manufactured, except in cases of emergency where life is in
imminent danger, or the product of =uch mill or institution lable to loss
or damage by delay in treatment”

Section 6560 provides punishment as above for violation of section

GHHY,
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Section 1941 provides: The number of hours of work or labor of
mechanics, engineers, blacksmiths, carpenters, top men, and all work-
ingmen employed or working on or about the surface or surface work-
ings of any underground mine workings, shall not exceed eight (8) hours
in any period of twenty-four (24) hours, except in cases of emergency
where life or property is in imminent danger.

Section 1942 provides above punishment for violation.

Section 3481 provides an eight-hour day and minimum 83 wage "on
all public works carried on in the erection of public buildings by or for
the State of Nevada, or by any individual, firm, company or corporation
under contract with the State of Nevada” This law applies to * unskilled
labor” only.

Section 3842 provides a fine of “$50 for each man employed at such
labor for less than $3 per eight-hour day”

Section 6778 provides: “On public works, all works or undertakings
carried on or aided by the State, county or municipal governments,
eight hours shall constitute a day’s labor; and provides for a fine of
“not less than ten dollars nor more than fifty dollars for each and every
man so employed, and in addition thereto said contract shall be forfeited
and be null and void] with the usual provision as to an emergency.

Sections 3597-3599 provides an eight-hour day for “any telegraph or
telephone operator who spaces trains under what is known as the block
system) and provides a fine of one hundred dollars for each violation.

This is the extent of the eight-hour legislation in this State so far as
I have been able to find.

If there is any other information you desire concerning this question,
I shall be pleased to respond to your further inquiries.
Very respectfully,
CrLeve H. BAKER, Attorney-General.

Schools —Virginia City School of Mines, Appropriation for — Statutes,
Repeal Of.

Section 39 of the (General Appropriation Act (Stats. 1911, p. 78,)
was repealed by Stats. 1911, p. 281, and the latter Act contains the
only provision that was made by the Legislature at said session for the
support and maintenance of the Virginia City School of Mines.

(arsox Crry, September 6, 1912,

Mr. M. A. Howospe, President Virginia City School of Mines, Virginia

('1’[//. Nevada,

DEAR Sir: In answer to your favor of May 10th last, inquiring as
to effect of the two Acts carrying appropriations for your school con-
tained in the session laws of 1911, T beg to say that reply has been
delayed by reason of the fact that your letter was referred to my late
deputy, Hon. James R. Judge, for response, and has just been found
among his papers.,

However, the delay is not of great moment for the reason that, in my
view of the ]:l\\', it \\'i” he Hnecessary for me to l]l‘(‘ill(‘ 1|K:lill-‘t your con-
tention that both of these appropriations are available for the support
and maintenance of the Virginia City School of Mines,
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Repeals of statutes are effected in two ways: (1) by express words
enacting that an Act he repealed; and (2) by implication, or in other
words by the enactment of a later Act coneerning the same subject,
Where two statutes cover the same subject-inatter, the presumption is
that the Legislature had the existing Aet in mind and intended to repeal
it by the later one, Repeals by implication are valid if contained in a
properly enacted statute.  Earlier Acts must give way to later ones cover-
ing the same object.  Acts take effect from the date of their approval,
unless some other time of taking effect is expressly designated in the Act.

The first provision for your sehool at the Twenty-fifth Session of the
Legislature is contained in section 39 of the general appropriation bill
which was approved March 17, 1911, and became effective on that day.
The other provision for your school is contained in a law passed for that
purpose, approved March 20, 1911. By the passage of this later Aect, the
presumption is that the Legislature had in mind the former provision
already made for the support and maintenance of the Virginia City
School of Mines, and intended to repeal it and substitute the latter Act
in its place. T know of no rule of law which would enable both Acts to
exist and be operative.

In my judgment, therefore, section 89 of the General Appropriation
Act was repealed by the Act appearing on page 281, Stats. 1911, and that
Iatter Act containg the only provision that was made by the Legislature
at said session for the support and maintenance of your school.

Respectfully submitted,
CLEVE H. BAKER, Attorney-General,

State Board of Health—Death Certificate, Correction of Errors In.

The duty of seeing that certificates of death contain true and correct
data devolves upon the Secretary of the State Board of Health.

If it should come to his knowledge that some of the facts stated in a
certificate are not correct, it is his duty to make the certificate show the
true facts,

Carsox Crry, September 6, 1912,
Dr. S. L. Leg, Secretary State Board of Health, Curson City, Nevada,

DEAR Sm:  This office is in receipt of an inquiry from you asking
advice as to your course of procedure in regard to the certificate of death
of Mary Berg, the statistical information in which certificate being not
correct, as appears from a letter of Mr. Ben Berg, handed me in connee-
tion with said inquiry, which letter is herewith returned to you,

Section 2955 of the Revised [Laws provides: “The local health officer
in each county shall act as a collector of vital statistics” Section 2958
of the same volume provides: "The certificate of death that shall be
used is that of the United States standard form as approved by the
Bureau of the Census,  The personal and statistical particulars shall
be authenticated by the signature of the informant, who may bhe any
competent person sequainted with the facts”

Section 2959 provides: "He (the secretary of the hoard) shall care-
fully examine the certificates received monthly from the local health
ofticer, and if any such are inconiplete or itisfactory he <hall require
such further information to he furnished as may he necessary to make
the record complete and satisfactory”
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The purpose of the law in regard to these certificates seems to be to
make them accurate so that they will be of value in the preparation of
vital statistics, and you would not be justified in keeping among the
records of your office a certificate which you know to be incorrect.

In view of the above provisions of our statute, it appears to me that
the duty of seeing that certificates of death contain true and correct data
devolves finally upon you. If it should come to your knowledge, there-
fore, that some of the facts stated in a certificate are not correct, it is
your duty to make the certificate show the true facts after you are satis-
fied of their correctness. This information you can gain by affidavits of
persons familiar with the matter or by any other means satisfactory to
you. For your own protection, however, | would suggest that where
you change a certificate in your possession, you do so only upon a written
statement, supported by the affidavit of the person making the same,
and that such affidavits should be kept as a portion of the records of
your office.

In the case in question, therefore, I am of opinion that upon receipt of
an affidavit from Mr. Berg embodying therein the facts as stated in his
letter, you are authorized to make the certificate of death of Mary Berg
correspond thereto.

Respectfully subwmitted,

CLeEVE H. BAKER, Attorney-General.

Elections—State Central Committee—Conventions—Party Platform.

Under the provisions of section 1760, Revised Laws, the State Cen-
tral Committee selected in the year 1910 held and exercised its power
until the selection of a new State Central Committee by the various
parties, in convention assembled, in 1912, and such new State Central
Committee will hold and exercise its power until the assemblage of can-
didates, on the fourth Tuesday of September, 1914, shall select a new
State Central Committee as provided by the first portion of said section.

Carsox Crry, September 16, 1912,
Hox. Cray Taroymas, Tonopah, Nevada.

DEAr Sir: I am in receipt of your favor of the 13th instant, asking
of this office a construction of section 1760, Revised Laws, being section
26 of the Dircet Primary Law, as amended by the Acts of 1911, page
346,

Upon examination of the orviginal Aet I find that the only amend-
ment of this section consisted of inserting the second paragraph of said
section, reading as follows: "“Members of such conventions may be rep-
resented thereat by proxy duly executed, but no person other than a
member shall act as proxy for a member?”

It is apparent that this amendment in no wise affects the question
you propound, which was as follows: "I desire to ask your opinion as
to whether or not this statute contemplates a state convention of candi-
dates in years when a President of the United States is elected. such
state convention having the power to adopt a platform and to elect a
State Central Committee as successors to any existing or presiding State
Central Committee” The said section is in full as follows:
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Skc. 26, In the years when a Governor and other state offi-
cers are to be elected the candidates for state officers and for Sen-
ate and Assembly nominated by each political party whose term
of office extends beyond the first Monday in January of the year
next ensuing shall meet at the State Capitol at 2 o’clock in the
afternoon on the fourth Tuesday of September after the date on
which any primary election is held preliminary to such general
state election.

They shall forthwith formulate the state platforms of their
party, which said state platform of each political party shall be
framed at such time that it shall be made public not later than
6 o’clock in the afternoon of the following Thursday.

Members of such conventions may be represented thereat by
proxy duly executed, but no person other than a member shall
act as proxy for a member.

It shall also proceed to elect a State Central Committee, to
consist of at least three members from each county, who shall
hold oftice until a new State Central Committee shall have been
selected.

In years when a state convention assembles to select delegates
to a national convention to nominate a candidate for President
and Vice-President of the United States, such state convention
shall have the power to formulate their party platform and to
select such new State Central Committee, which shall consist of
at least one member from each county, which committee shall
hold and exercise its power until the candidates for state offices
and for Senate and Assembly to be voted for at the next ensuing
state election shall assemble and select their successors. Such
State Central Comnittee shall meet and organize at a time and
place to be designated by the body selecting such State Central
Committee, and such committee may then and thereafter select
an executive committee.

It appears therefrom that two methods for selecting a state central com-
mittee are therein provided:

1. "In the yvears when a Governor and other state officers are to be
elected ete., and y
2. “In the years when a state convention assembles] etc.

These methods are not to be applied both in the same year, but each
is to be applied in the year in which the circumstances above quoted oceur.

Tt will greatly aid in the construction of this section to ascertain the
meanings of the terms above quoted.

In what vears is it that a Governor and other state officers are to be
elected, and in what years does a state convention assemble to select dele-
gates to a national convention to nominate a candidate for President and
Viece-President of the United States?

Section 2774, Revised Laws, answers the first part of the above question
wherein it provides that:

The Governor, Lieutenant-Governor, Secretary of State, State
Controller, State Treasurer, Attorney-General, and Surveyor-
General, shall be chosen at the general election of the vear
eighteen hundred and sixty-gix, and every fourth year thereafter,
and shall hold their office for the term of four years from the
time of their installment.
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The first election for a Governor occurring in 1866 and the term of
office being for four years, a little figuring will show that a *Governor and
other state officers” are not to be elected this year.

It is therefore evident that the first paragraph of said section does
not apply.

We know by experience that the election for Presidential Electors is
held gquadrennially in the year the number of which is exactly divisible
by four, and such being the case with the present year, it follows that
such an election is pending this year.

It is also a matter of common knowledge that all the great political
parties of this State have held conventions “to select delegates to a
national convention and nominate a candidate for President and Vice-
President of the United States] and that such state conventions have
formulated platforms and elected new State Central Committees.

It is therefore apparent that the second above-quoted method for the
celection of the State Central Committee applies this year. In your let-
ter you state: “I call your attention to this matter and ask your opinion
for the reason that there appears to be some diversity of opinion on the
question above indicated, some holding that the State Central Committee
recently elected at the Fallon convention of the Democratic Party may
be succeeded by another State Central Committee to be elected by a con-
vention of candidates for state offices which shall be held in Carson City
on the fourth Tuesday following the primary election; while, on the
other hand, it seems to be the general opinion of attorneys whom T have
consulted on the matter that the statute does not contemplate a state con-
vention of candidates at all this year, or on Presidential years generally”

I am therefore of the opinion that the provisions of this section for the
celection of a State Central Committee, for the formulation of state plat-
forms, and the meeting of the candidates for such purpose, this not being
the year “when a Governor and other state officers are to be elected” do
not apply. The provisions of said section concerning the selection of a
new State Central Committee in state conventions of the party do apply.
as this is a Presidential year.

This construction of said section harmonizes the entire context thereof,
for it would be an absurdity to provide for the selection of a State Cen-
tral Committee at a convention of the party, which conventions are
usually held in May or June of Presidential years and for the Legislature
then to provide that such State Central Committee should go out of office
in the September following, a period of only three or four months.

This construction also harmonizes the words in said section “shall hold
and exercise its power until the candidates for state offices and for Sen-
ate and Assembly to be voted for at the next ensuing state election shall
assemble and select their successors’”

From the above consideration, I am of the opinion that the State Cen-
tral Committee selected in the year 1910, under the provisions of the
first portion of said section, held and exercised its power until the selec-
tion of a new State Central Committee by the various parties, in conven-
tion assembled, this year, and that such new State Central Committee
will hold and exercise its power until the assemblage of candidates on
the fourth Tuesday of September, 1914, shall select a new State Central
Committee as provided by the first portion of said section.

Respectfully submitted,
CrLEVE T1. BAKER, Attorney-General.
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Corporations—Foreign Corporations—Secretary of State, Fees of—Surety
Companies.

By the enactment of section 697, Revised Laws, it was not the inten-
tion of the Legislature to repeal the provisions of section 1348, e seq.
requiring foreign corporations to qualify.

Before a foreign corporation can be certified by the Secretary of State
as qualified to do business in this State, it must, if a surety company,
in addition to the fees paid the Controller for license and the fee pro-
vided in section 697, Revised Laws, comply with the provisions con-
tained in section 1348, Revised Laws, et seq.

Carsox Crry, Septemher 17, 1912.
Hon. Grorce Bropican, Secretary of State, Carson City, Nevada.

Dear Sir: I am in receipt of your favor of this date, submitting for
my written opinion a letter of Mr. Victor Innes in regard to the Guar-
dian Casualty and Guaranty Company concerning its right to do busi-
ness in this State.

The language of section 697 of the Revised Laws would seem to imply
that upon the payment of a fee of two dollars a surety company, organ-
ized under the laws of another State, could obtain from you a certificate
authorizing it to do business in this State.

Said section 697, however, is section 4 of an Act entitled *An Act to
facilitate the giving of bonds and undertakings in certain cases and
prescribing conditions upon which surety companies may become liable
thereon in this State; which was approved March 26, 1909.

At the date of such approval there was already upon the statute books
of this State “An Act to require foreign corporations to qualify before
carrying on business in this State, regulating and preseribing the manner
thereof] etc., being sections 1348-1350, Revised Laws.

Said Act was approved March 20, 1907, and provides substantially that
every foreign corporation which shall hereafter enter this State for the
purpose of doing business must, before commencing or doing any busi-
ness in this State, file with the Secretary of State a certified copy of its
articles of incorporation or charter or authority by which it was created,
and also file a certified copy thereof in the office of the County Clerk of
the county where its principal place of business in this State is located.
Section 2 of said Act provides that said corporation, on filing said papers,
shall pay the same fees as are paid by domestic corporations.

Section 3 of said Act provides certain penal provisions for noncompli-
ance with the preceding sections of the Act.

Unless there is some language in the Act of March 26, 1909, in regard
to bonds and undertakings which amount to a repeal by implication, or
expressly, the provisions of section 1348, ¢t seq., and I am unable to find
any, requiring foreign corporations to qualify before carrying on business
in this State, it is presumed to be the intention of the Legislature that
hoth of these Acts shall remain in full force and effect.

As was said by Talbot, J., in hig concurrent opinion in the case of
State, ex rel. Springmeyer, v. Baker (not yet reported): “The rule is well
settled that a later general law does not repeal an earlier special law
relating to a particular subject, and I do not believe that the [Legislature
hy passing section 5409, which provides that public documents may be
admitted in evidence by the certificate of the legal keeper, had in mind
or intended to repeal the clear provisions providing for the official and
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secret custody of ballots, nor that the provision that a publie document
may be admitted in evidence by the certificate of the legal keeper was
intended to repeal the provisions of section 1795 for the official keeping
and secrecy of official ballots, nor to authorize them to be turned over
to contestants or other persons when the statute is specific in directing
their official and secret keeping, and nowhere provides that they shall
be turned over to contestants or individuals other than the officers
specially authorized to retain them.

In accordance with the above-quoted language of Judge Talbot, 1 am
of opinion that hy enactment of said section 697, Revised Laws, it was
not the intention of the Legislature to repeal the provisions of section
1348, et seq., requiring foreign corporations to qualify.

I am of opinion that, hefore the corporation in question can be certi-
fied by you as qualified to do business in this State, it must, in addition
to the fees already paid the Controller for license and the fee provided
for in section 697, comply with the provisions contained in section 1348,
et seq., Revised Laws.

Respectfully submitted,
CrLeve H. BAKER, Attorney-General.

Elections—Primary Election--Nomination for Office—Nomination by Petition
of Electors—How Indicated on the Ballot—Secretary of State, Duties on
Petition of Electors, Fees Of.

Upon receipt of a petition of electors, nominating for various state
offices the persons therein named and requesting that they be designated
upon the general election ballot as members of the *Progressive Party?”
it is the duty of the Secretary of State to refuse to place such party desig-
nation upon the official ballot after the names of such candidates.

The proper designation to be placed after the names of such candidates
is " Independent”

There ig no filing fee required by law for the filing of such nomination
certificate.

Carsox Crry, September 18, 1912,

Hox. Grorce Bropican, Seeretary of State, Carson City, Nevada.

Dear Sir: Your favor of September 17, 1912, received, wherein you
ask the following questions:

I hand you herewith a signed petition of the Progressive Party.
praying that certain names be placed upon the general election
hallot at the election to be held in November; also the written
request of said party, addressed to myself, asking that the same
be filed. The petition of the above party is filed under and desig-
nates its candidates as members of * The Progressive Party and
it is their desire to enter the political field in the State of Nevada
under that name. The election law of this State, as you know,
provides for the appearance of candidates at a preferential
primary, thus being nominated by their parties, or, it states,
that the nomination may be made independently by petition.

It provides in no way for the voting by the electors of a new
party. Inasmuch as the request embodies a desire to place a
new party in the field, without said party appearing legally at
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a primary, and not being filed as candidates upon independent
lines, I am undecided as to the course to pursue with regard to
the filing of said petition.  You are alrendy familiar with the
question  briefly outlined above, and I herewith respectfully
request your written opinion by which to govern my action in
this regard.

Under the Primary Law, provision is made for the payment
of certain fees by certain eandidates for the privilege of having
their names placed on the oflicial primary ballot., Under the
general election law, no fee is provided for guch filing., Inas-
much as the party called Progressive desires to take certain
privileges under the election laws of this State, it seems to me
that some fee should be charged for the privilege that they
desire. | am uncertain in this regard also, and would appre-
ciate your opinion upon this last question incorporated, if pos-
gible, in the above,

As I understand your first query, it is imply this: Are you, as Sec-
retary of State, authorized under the law of this State, to place after the
names of the candidates of the so-called Progresgive Party on the official
ballot for the general election to be held November 5, 1912, the party
designation, to wit, * Progressive”?

The method of nomination of candidates by petition of electors is pro-
vided for by what is known as the Australian ballot law, and more par-
ticularly designated “An Aet relating to elections and to more fully
secure the secrecy of the ballot) approved March 13, 1891, Section 3

thereof (Rev. Laws, 1835) reads in part as follows:

All nominations made by any such convention shall be certified
as follows: The certificate of nomination, which must be in
writing, shall contain the name of each person nominated, his
residence and the office for which he is nominated, and shall
designate the party or principle which such convention represents.
wetion 4 thereof (Rev. Laws, 1836) reads in part as follows:

\ candidate for public office may be nominated otherwise than
by « convention in the following manner: A certificate of nom-
ination containing the name of the candidate to be nominated,
with the other information required to be given in the certificate
provided for in section 3 of this Act, shall be signed by electors
residing within the distriet or political division for which candi-
dates are to be presented, equal in number to at least ten per
cent of the entire vote cast at the last preceding election in the
State, distriet or politieal division for which the nomination is
to be made,

It will be seen that by virtue of said section 4 of the Australian ballot
law, the certificate of nomination shall contain the name of the candi-
date " with such other information required to be given in the certificate
provided for in section 3 of this Aet] and the information required in said
gection 3 is the name of the person nominated, his residence, the office
for which he is nominated, “and shall designate the party or principle
which =uch convention represents”

In view of these provisions it is urged that it is mandatory for the
candidate cireulating the petition to be signed by the electors to desig-
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nate the party or principle which he represents, and that his certificate
of nomination entitles him to have his name placed upon the official
ballot with the party designation after his name; or, in other words, that
a certain percentage of electors, by signing a person’s petition ean make
such person the nominee of a party.

This office does not so view the law. It will be observed that the
Australian ballot law was approved March l.,, 1891. At that time and
up to the time of the passage of the direct primary law (1909) the regular
method of nomination by party was by convention, and gection 2 of said
Australian hallot law (Rev. Laws, 1834) provided in part that “any con-
vention, as hereinafter defined, held for the purpose of making nomi-
nations for public office, and also eleetors to the number hereinafter
specified, may nominate eandidates for public offices”

Therefore section 3 simply enumerated the provisions of the certificates
of nomination for candidates so nominated by conventions and also the
designation of the party or principle which such convention represents.
This section has been repealed by the direct primary law (section 33
thereof) .

By section 4 of said Act nomination is provided for in an entirely
separate and distinct method—the signing of a petition by a certain
percentage of electors, and there is no limitation placed as to the electors
who might sign. They might be Democrats, Republicans, Socialists and
Prohibitionists and Progressives, and some of the signers might not have
party affiliation, yet such a petition, if legally prepared and circulated
and signed, receiving the required number of signatures of electors,
would «entitle the candidate to have his name placed upon the official
ballot, not, however, with any party designation after it, but the designa-
tion "Independent; and the information required to be given in such
certificate, as referred to in section 3, would consist of the name of the
person nominated, his residence, and the office for which he is nomi-
nated, and the provision “the party or principle which such convention
represents” would not apply, for the signing of such petition by electors
could not be considered a convention, and, even if it were held to consti-
tute a convention, such method of party nomination by convention has
been superseded by the direct primary law.

As has been referred to before, the Legislature of 1909 passed what is
known as the direct primary law, which was subsequently amended in
1911, which said law practically abolished the old method of nomination
of candidates by convention, with the exception of Presidential Electors
and a few municipal officers specifically excepted from the operation of
said law. (State of Nevada, ex rel. Allen, v. Brodigan, 34 Nev. 486.)

The title of the said primary law reads in part as follows: “An Act to
provide for the direct nomination of candidates for public office by clectors,
political parties and organizations of electors, without conventions, at elections
to be known and designated as primary clections”

The Direct Primary Act provides for a strictly party primary; any
person desiring to become the nominee of his party can file hiz nomina-
tion paper, upon the payment of a filing fee, which nomination paper is
subseribed and sworn to, and among other things includes the following
provisions: “That I am a qualified member of the_______ _party, that I
intend to support the prineiples and policies of such political party in the
coming election?” (Sec. 5, Primary Act; Rev. Laws 1740.)
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This is the method and the only one now sanctioned by our law for
the purpose of nominating party candidates. In other words, before a
person can hecome the nomince of his party for an office to be voted for at
the general election, he must be voted for and elected by his party first
at the primary elections.

This view is expressed by our own Supreme Court in the case of Riter
V. I)Hll_lllll.v.w, 32 Nev, 420;

The Demoeratic Party could, if it saw fit, issue a call for a
convention as heretofore has been the custom, prepare plat-
forms setting forth such principles as it may desire, and select
and indorse whatever candidates it may desire to submit at the
primary election.  Such candidates selected, however, before they
can become the nominees of their party, must submit to the vot-
ers of their party by direct vote to secure the proper certificates
necessary to appear on the official ballot. Under the old con-
vention method, the eandidates selected became the party nomi-
nees, but under the primary law candidates for nomination must
qualify before the rest of the voters of their party faith if they
would be nominees of their party, unless they run independ-
ently.

The question then presents itself whether the Progressive Party,
so-called and organized, can have its nominees placed upon the official
ballot under the party name by petition of electors.

In view of the primary law of this State which provides for the method

of nomination of party candidates, and in view of section 4 of said Aus-
tralian ballot law which provides for the nomination of independent
candidates by petition, and in view also of a recent decision of our
Supreme Court, and of the Supreme Court of other States having simi-
lar statutes to ours, which I consider in point upon the matter, I am of
the opinion that the nominees of the so-called Progressive Party are not
entitled, as our law now stands, to have the designation " Progressive”
after their names, but must appear as Independent candidates.

In support of this position [ refer you specifically to the decision of
the Supreme Court of this State in the case of Riter v. Douglass, 32 Nev.
120, wherein the very question which is here presented was considered,
and the court speaking at page 439 said :

The next point raised by counsel for appellant is that “the
law prohibits the nomination of "Independent” candidates, and
thus shows the legislative intent to confine participation in the
primaries to parties having candidates at the last presidential
election”  This contention is also devoid of merit. The pri-
mary law expressly preserves the existing law (section 1693, et
seg, Comp, Laws), wherein independent candidates who may
not be able to qualify or avail themselves of the primary law
may get on the official ballot by independent action. Nowhere
in the law are independent candidates prohibited from being
voted for at the general election,  We believe this assignment
has "1"‘1] S0 l}l‘)l'“’i‘,!ll]'\' 1'H\'t‘l'wl in [)!’(‘\‘i'rih parts of lllir‘ n{lill-
ion in answer to other objections raised that it is undeserving
of further comment,
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In the cage of Atkeson v. Lay, 115 Mo, 551, the Supreme Court of
Missouri said:

The law makes no provision for the nomination of candidates
by a political party of less strength than the required three per
cent, or in any other manner than by a convention of delegates
or a primary election, and only candidates so nominated hecome
the nominees of a political party and as such entitled to go upon
the ballot to be so voted for. Candidates nominated by eleetors
are not the nominees of a political party. but of the individual
electors nominating them, and only as such are entitled to go
upon the ballot.

The same view is expressed by the Supreme Court of Montana in the
case of State v. Rotwitt, 46 Pac. 373:

The law contemplates nominations by conventions, by pri-
mary meetings held to make nominations, or by petition by a
certain number of electors resident within the distriet or politi-
cal division in which the officer is to be elected. Conventions
or primary meeting nominations, under the law, are made by
organized assemblages of electors or delegates representing a
political party or principle, and only candidates so nominated
are the nominees of political parties, and only such are entitled
to he placed as regular party nominees upon the official ballots.

A candidate certified as nominated by electors is not nomi-
nated by a political party. He is simply a candidate of those
individual electors who have joined in nominating him, and he
is only entitled to be placed upon the ballot as such a candi-
date. i %k F

The Secretary of State, therefore, cannot certify a candidate
so nominated by electors as the candidate of a political party,
for clearly he iz not such a candidate, and has no place in a
group of candidates certified as nominated by a regular p litical
party convention or organization under the name of the party
making such nominations.

Also. the same court held in the case of State v, Tooker. 46 Pac. 531,
that a petition filed with the County Clerk and Recorder, nominating
certain persons for offices as candidates of a certain political party, does
not entitle such persons to be placed on the official ballot.

The Supreme Court of Montana again, in the case of State, ex rel.
Brooks. v, I",‘II//.\'/MIW, 18 Pac. .l ll(‘l(li

We have already decided in the eases of State v. Rotwitt, 18
Mont, 562, 46 Pac. 370, State v. Tooler, 46 Pac. 530, and State
v. Pecl, 46 Pac. 422, that the statutes do not permit the nomi-
nation of a person as the candidate of a regularly existing politi-
cal party to be made by petition of unorganized electors, and,
furthermore, that a eandidate, certified as nominated by electors,
is not nominated by a political party. and has no right to he
placed on the official ballot as the candidate of an organized
existing party

The Supreme Court of Oregon (Clinton v. City of Portland, 38 Pac. 407)
held :

The electors’ nomination of petitioner, containing, as it does,
i our view, the requisite number of names, and having been




REPORT OF THE ATTORNEY-GENERAL

filed in time, entitles petitioner to have his name placed upon
the official ballot as an independent candidate for the office of
Senator. * * * T hold that any 150 electors may secure
the names of any person they see fit to endorse, to be placed
upon the ticket of any party. would, we think, be opening the
door to the perpetration of fraud—would in fact be offering an
inducement therefor. And neither American politics nor poli-
ticians have as yet, even among the most Utopian organizations,
reached that stage of purity which will warrant or excuse the
removing of all legal restraints from them.

From a review of the foregoing decisions we take it that the law cover-
ing the situation is settled.

It is very evident from the number of questions which have been
submitted to this office for opinions during the past three months that
there is a serious need of revision of the direct primary law as well as
some of the features of our general election laws. On the one hand,
there is too much legislation, resulting in a confusion as to the real
intent and meaning of our laws, and, on the other hand, a lack of proper
legislature to meet the requirements of our advanced condition of affairs.

The abuses which were possible under our direct primary law at the
last primary election are familiar to all, and will doubtless be remedied
by the next Legislature. The law is right in principle and in theory,
but we have not yet arrived at the proper mode of finding out the will of
each party, and yet securing the secrecy of the ballot on the one hand,
and, on the other hand, preventing one party, by means of the primary
election, from manipulating the affairs of another.

As a matter of abstract justice, it would seem that all parties and all
persons representing the principles of a certain party, should have the
right to go upon the ballot properly designated so that the elector could
be informed as to what party and candidate he is voting for, and then
let the nominee abide by the will of the people.

This would be all right in the absence of anything to the contrary, but
where the Legislature has prescribed by law certain methods and means
by which parties must nominate their candidate, this method must he
followed, and moral and political considerations can have no weight in
view of such legislative enactment.

If the laws donot meet the conditions or are not elastic or comprehen-
sive enough, that isa matter for the legislative branch of our government
and not the executive

The Legislature enacts the laws, and it is the duty of the executive
branch not to attempt to change them, but to uphold and enforce them
as they are,

You ave therefore advised that, as Secretary of State, it is your duty
under the Jaw to refuse to place the party designation, to wit, " Pro-
gressive! upon the official ballot after the names of the candidates sub-
mitted to vour office by the so-called Progressive Party: and that the
proper designation to he placed after the name of the said candidate is
"Independent”

I l‘t'l)l_\‘ to yvour second question | heg to inform you that there is no
filing fee required by law for the filing of such nomination certificates as
1= contemplated by the Australian ballot law,

Respectfully submitted,
Creve . Baker, Attorney-General,
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Elections—Primary Elections—Officers—Candidates, Qualification Of.

The fact that a person is blind is not a disqualification for holding
office.

A candidate defeated at the primary election for an office cannot run
for the same office independently at the general election.

Carson Crry, September 18, 1912,
Mg. James Exnig, Gold Hill, Nevada.

Dear Sik: Your favors of September 5th and 12th received, but I have
been unable to give your matter attention before this time, owing to
matters which have been engaging my attention in the Supreme Court;
besides, my legal opinions are, by law, reserved for state officials and
the District Attorneys of the various counties.

However, T shall make an exception in this matter and answer your
questions.

The fact that a person is blind is no disqualification under the law for
holding office.

In reply to your second question, a candidate defeated at the primary
election for an office cannot run for the same office independently at
the general election.

Very truly yours,
CLeveE I1. BAKER, Attorney-General.

Elections—General Election—Registration, When Closed.

When the last day of a period of time within which an act is to be
done falls on Sunday, that day is excluded from the computation, and
the act may be rightfully done on the following day, and exception to
the rule existing when the Act in question may be lawfully done on
Sunday.

The 20th of October falling in 1912 on Sunday, the period of registra-
tion for said year closes on October 21, at 6 p. m.

Elections—General Elections—Registration Officers—State Officers, Residence
of, Place and Manner of Registration.

Residence once acquired is not lost by a temporary absence while
attending to the duties of a public office with the intention of returning.

The provisions of the registration Act, in so far as they direct the mode
of procedure in the matter of registration, are generally to be regarded
as directory, and not as mandatory.

If the Registry Agent is satisfied that an elector occupying a state
office is still a resident of a district and entitled to be placed upon the
registry list, it is his duty to act upon his request by mail.

Carson Crry, September 23, 1912.
Hox. Arrnvr E. Barxes, Registry Agent, Goldfield, Nevada.

Dear Sirk: T am in receipt of your favor of the 7th instant, wherein
you ask my opinion upon two questions concerning the registration of
voters,

1. Upon what day does the registration for this year end?
2. Have you the right to register an elector upon his request
by mail?




REPORT OF THE ATTORNEY-GENERAL 161

You state that upon the above-recited points you have already had the
opinion of your District Attorney, but desire to have his opinion con-
firmed by the decigion of this office.

In response, permit me to say that my opinion agrees with the Dis-
trict Attorney on the first point,and that | disagree with him on the
second .

Section 1707, Revised Laws, provides: "It shall be the duty of the
Registry Agent, at any time, when called upon to do so, between the
hours of 10 a. m. and 6 p. m. on all legal days, from and after the st
day of August up to the 20th day of October, prior to any general
election, to receive and register the names of all persons legally qualified
and entitled to vote at such election] ete.

The 20th of October falling this year upon Sunday, the question arises,
upon what day does the registration of voters elose?

It has been held that there is nothing unlawful in the registration of
voters on a Sunday (State v. Schuierle, 5 Rich. 8. C. 299), but it seems
to me the better rule is laid down in 38 Cye. 329, as follows:

As Sunday is diesnon in regard to judicial proeeedings, and
the performance of common labor as well as the direction of
ordinary business on that day is generally prohibited by statute,
it 18 a general rule, made so by statute in many jurisdietions,
that when the last day of a period of time within which an act
is to be done falls on Sunday, that day is excluded from the
computation, and the act may be rightfully done on the follow-
ing day, an exception to the rule existing when the act in ques-
tion n:my be lawfully done on Sunday.

In section 5482, although not applicable otherwise, for the reason that
the operation thereof is expressly limited to the Civil Practice Act, Sun-
day is declared to be a nonjudicial day. The section as quoted above
provides that registration shall proceed on "all legal davs? It follows,
therefore, that Sunday is not a “legal day) and the rule above guoted
from Cyc. comes into operation and the registration may be rightfully
done on the following day.

It is therefore my opinion that the period of registration for this year
closes on October 21 at 6 o’clock p. m.

In regard to your second question, I take it that the two electors you
mention are state officials and maintain that they have not lost their
residence in Goldfield, and therefore desire to be registered in your pre-
cinet, although your letter does not so state.

You =ay "two electors of Carson City and residents of Goldfield” have
requested you hy mail to register there, stating that they could not be
in Goldfield prior to October 20, and that both the District Attorney
and yourself have ruled that this is not permissible.

Of course, if your language is to be taken literally, that ®“two electors
of Carson City” have made application for registration in your precinct,
they should be refused, because the law distinetly provides that electors
should be registered in the precinet of their residence, and if they are
electors of Carson City they should be registered in Ormshy County, but
I take it that your inquiry is directed to such former citizens of Gold-
field as George Brodigan and William Kelly and others here on state
business. If such is the fact, it seems to e that, upon proper showing

11*
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to your satisfaction that they are entitled to registration in your precinct,
they should be registered u]mn rvqm«t by mail.

Article 2, section 1 (Rev. Laws, 250) of the State Constitution pro-
vides: " Every male citizen of the United States * % % of the age of
twenty-one years and upwards, who shall have actually and not con-
structively resided in the State six months preceding any election shall
be entitled to vote for all officers that now are or hereafter may be elected
by the people! ete.

Section 6 of the same article provides: " Provision shall be made by
law for the registration of the names of electors within the counties of
which they may be residents) ete. A legal residence is defined in Revised
Laws, 3609, and Revised Laws, 3611, provides: "No person shall be
deemed to have gained or lost a residence by reason of his presence or
absence while employed #* # * in the service of the State of Nevada?

Section 3610, Revised Laws, provides: “The legal residence of a per-
con with reference to his right of suffrage * * * ig that place where
his habitation is fixed and permanent and to which, whenever he is
absent, he has the intention of returning’”

In McCrary on Elections, at section 97, the author says: * Domicile or
residence in a legal sense is determined by the intention of the party.
* % % Residence once acquired is not lost by a temporary absence for
pleasure or business, or while attending to the duties of a public office
with an intention of returning”

The last-named author, in sections 133 and 137 of his work, says that
"regulations concerning registration must be reasonable; and in section
140 he says: “The provisions of the registration Act, in so far as they
direct the mode or proceeding in the matter of registration, are gene rally
to be regarded as directory, and not as mandatory”

The Legislature has no right to impose such restrictions on the right
of the exercising of suffrage as would constitute a virtual prohibition of
such right.

Nothing is contained in section 1707, containing directions as to your
duty as Registry Agent, which states or implies that the applicant for
registration must personally appear be tuxn vou, and nothing to such effect
is contained in the Aet, unless it is that portion of =ection 1709 requir-
ing the voter to take an oath, but l].}‘ section has the provizo “that no
elector who has taken said oath at the time of his previous registration
shall be required to do so a second time in the same pree inet?”

From the above considerations I am of opinion that if you are satisficd
that the two clectors in question are still residents of Goldfield, and are
entitled to be placed upon the registry list, it is your duty to act upon
their requests by mail and not compel them to suffer expense and loss
of time that would be involved in a trip to Goldfield from Carson City
for the mere purpose of appearing before you as Registry Agent, to have
their registration in your precinet properly entered.  The law contem-
plates that every elector shall have the privilege of exercizing the right
of suffrage, and any interpretation of the law which would put him toan
unnecessary expense in having his name entered upon the registration
list i= unwi=e in policy, and cannot be upheld.

Respectiully submitted,

Creve . Bager, Altoracy-General,
By Fow. I Pariic, Deputy
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Fish and Game—Transportation Companies—Railroads—Shipments of Game.
There is no state law prohibiting railroads from accepting consign-
ments of game for shipment from one point to another within this State.

Carsox Crry, September 25, 1912,
Hon. Wi, Woobsurs, Jr., District Attorney, Reno, Nevada.

Dear Sir: This office is in receipt of your favor of the 19th instant,
wherein you ask an opinion as to whether or not it is unlawful for the
varions transportation companies of this State to receive game for ship-
ment to points within the State of Nevada.

Like yourself, after careful examination of the statutes I have heen
unable to find any sections bearing upon the same, except sections 2099
and 2113, Revised Laws, both of whieh seem to cover only shipments
received in this State for transmission out of its houndaries.

No part of the business of a common carrier can be made illegal unless
there iz express provision of law to that effect, and therefore, in the
absence of any statute prohibiting the railroad companies from receiving
intrastate shipments of game, I know of no reason why the same should
not be upon the same footing as lumber, flour, or any other commodity
usually carried by the railroads.

[t is possible that there may be =ome provision in the United States
laws prohibiting such shipments.  No examination of the United States
statutes as to this has been made.

In the absence of such prohibition in the United States law, it appears
to me that the railroads can lawfully accept eonsignments of game for
shipment to points within the State.

Respeetfully submitted,

Creve I1. BAReR, Attorney-General.
VEowC T Patries, e put,

Counties — County Officers —Coroner and Public Administrator — Statutes,
Repeal 0f.
So mueh of the Aet of 1866 (p ‘J::])]vl‘lx\i‘“h; that "there <hall be
l‘!!‘t'l"'l J one !"I]»Ht' \'|lu1l»i-\l':|lwlj \‘,}w ‘ILIIH he “X uﬂ]rin
Coroner? has been e pealed by cection 7513, Revised Laws.

CarsoN Crry, September 25, 1912,
A8, Puiees, Yevington, Nevada,

Dear S The Attorney-General, Hon. C. H. Baker, left here last
Thursday for his vacation, and 1 found among his papers vour letter of
the 17th instant, asking information in regard to the office of Public
\Vdhministrator, and Lam taking the liberty of answering the same for him.

It i true that seetion 2765, Revised Laws, provides under the Act of
INGG, on page 281, that: "There <hall be elected - % one Publie
.\-||||!I1i~ll‘||<v|'_ \\]m ~l|:ll| e X u”h'ln Coroner,”

The At of March 16, 1909, in relation to Coroners, heing section 7042
and following of the Revised Laws, provides: " All Justices of the Peace
in this State are herehy made ex oflicio Coroners!

The et of March 7, 1853, in relation to Pablic Administrators—being
<ection 1615 and following, Revised Laws—in seetion 3 of said Act gpeci-
fies the duties of the Public Administrator, among which there is no
specification of his duty as Coroner, if he has any
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By comparison of the dates of these various Acts. T take it that =o
much of the Act of 1866 as is contained in section 2765, above quoted,
making the Public Administrator ex oflicio Coroner, has been repealed
by the Act of 1909 (Rev. Laws, 7543).

In this opinion I am confirmed by the fact that the Aot of 1883 in
regard to Public Administrators, in specifying the duties of that office,
makes no mention of any duties as Coroner. | know it has been the
custom in various parts of the State for the Justice of the Peace to per-
form the offices of the Coroner in all cases. even in those counties where
the Public Administrator has heen regularly elected.

Trusting this will fully answer your inquiry, | am,

Yours very truly,

Creve H. BARER, Attorney-General.
By Epw. T. PaTrIicK, Deputy.

Corporations—Foreign Corporations “Doing Business in This State”—Duty
to File Articles.

A corporation, owning mining claims in this State and developing them
for the company under the supervision of an agent. who hires the miners,
direets their operations, and pays them off hy personal check, "has
entered this State for the purpose of doing business therein, within the
meaning of sections 1348-1350, Revised Laws, and said company and its
agent are subject to the penalty therein prescribed.

Carson Crty, September 28, 1912,

Hox. Grorae Bropioas, Seer tary of State, Carson ('ity, Nevada.

DeAR Sik: From my conversation with you yesterday | understand
that the Hardware Mining Comipany is the owner of a group of claims
in the Garfield Mining District, Mineral County, Nevada, and that the
same is being developed for the company under the supervision of Mr.
Gregory, who hires the miners, directs their operations and pays them
off by personal check.

Under this state of facts you ask my opinion ag to whether or not this
corporation “has entered this State for the [Hll']nm" of doing business
therein” within the meaning of sections 1348~ 1350 of our Revised Laws,
and whether or not the corporation should file a copy of its articles of
incorporation with vou, and whether the corporation and Mr. Gregory
are subject to the penalties provided in seetion 1350 for failure to do so.

Upon a careful examination of the above-named sections I am satisfied
that the corporation in question comes within the purview of that Act,
and that unless it files with vou a copy of its articles as therein provided,
it is subject to the penalty provided in section 1350, and Mr. (iregory is
individually liable to a fine for not less than five hundred dollars.

The mere fact that the company is not operating in this State under
its own name cannot save it or Mr, Gregory from the penalties of this
Act, becanse it can easily be shown that the money expended by Mr,
Gregory is the company’s money and is expended on the company’s
property, and any henefit therefrom will inure to the conmpany.

Herewith find enclosed communications concerning this matter which
yvou left with me.

tespectfully submitted,

Creve I BARER, Altorney-General,
By Eow. I, Paririck, De puly.
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Elections- General Election—State Central Committee—Nomination of Can-
didates—Vacancies on Ticket, When May Be Filled.

There i= no time specified within which a vacaney occurring after the
holding of any primary election shall be filled,

[f 2 vacancy oceurs in a nomination by convention, or by petition of
electors, such vacaney may be filled at any time hefore the day of election.

Carsox Crry, October 11, 1912,
”U.\. GRORGE “I(Ul'll'v\.\, :\'H’I""ll']/ 'f/‘ NVII/I', ("arson ('/’l}r/‘ Nevada,

Dear Sz I am in receipt of your favor of the 10th instant., request-
ing information as follows: " Kindly advise this office the length of time,
if any, that a State Central Committee may substitute the name of some
other person for an office wherein a vacancy has occurred by death or
some other cause, as provided by section 27 of the Aet relating to primary
elections, if this applies, or as provided for under general election laws”

In response thereto, permit me to say that prior to enactment of the
Primary Law of March 23, 1909 (Rev. Laws, 1736, ¢ seq.), the only
method for making nominations in this State was contained in sections
18341836 of the Revised Laws, which provide for nomination by con-
vention and also by petition of electors.

By the decision of the Supreme Court in the case of State, ex rel. Allen,
v. Brodigan, it was decided that Presidential Electors must be nomi-
nated by convention, and it follows, with the exception of the officers
enumerated in subdivision 2 of section 1737, that all other nominations
should be made by primary election or by petition of electors as provided
in section 1836.

You do not state whether the vacancy to be filled was one where nomi-
nation had been made (1) by primary election, (2) by convention, or
(3) by petition of electors. If the vacancy occurred in a nomination by
primary election, such vacaney may be filled in accordance with the pro-
visions of section 1761, Revised Laws, providing as follows:

1761, Sec. 27, Vacancies occurring after the holding of
any primary election shall be filled by the party committee of
the city, county, city and county, district or State, as the case
may be.

There is no time specified within which such vacancy should be filled.
but, as a matter of convenience to those officers who are engaged in pre-
paring for the election, action to fill a vacancy should bhe taken as soon
as it may conveniently be done.

If 2 vacancy oceurs in a nomination by convention or by petition of
4'}¢w'l~l‘~.~llt‘}\ vacancy ~iw'll<| he m]"‘l ‘l!xl!t'l‘ IIH' p!‘-x\'i-ir)lh of ,\'l‘l‘IiUII
1839 of the Revized Laws, which provides as follows:

1839, Should a vacaney oceur from any cause in the list of
nominees for any office, such vacaney may be filled at any time
before the day of election by the convention or by a committee
to which the convention has delegated power to fill such vacan-
cies, or hy petitioners as provided for by section 4 of this Act.
The chairman and secretary of such convention, or of such com-
mittee, or such petitioners, shall make out and file with the proper
officer a certificate setting forth the name of the person nomi-
nated to fill such vacancy, the oftice for which he is nominated.
the name of the person for whom the new nominee is to be
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snlwtitntwl, and such further information as is required to be
given in an original certificate of nomination,

When such certificate is filed the officer with whom it is filed
shall substitute the name of the person therein for the original
nominee, by printing, if practicable, or by writing the name of
the person there substituted.

As will be noticed by the language of the ahove quotation such vacaney
may be filled at any time before the day of election.
« Respectfully submitted,

Creve H. BARER, Attorney-General.
By Eow. T, PaTrick. Deputy.

Elections—General Election—Ballots—Candidates for President and Vice-
President—Secretary of State, Duties Of.

It is the duty of the Secretary of State to certify to the various County
(lerks the names of the candidates for President and Vice-President of
the various parties, which names shall precede the names of the Presi-
dential Electors of the respective parties.

Carsox Crry, October 16, 1912.

Hox. GeorGeE Bropigan, Seervetary of State, Carson (lity, Nevada.,

Dear Sig: In reply to your communication of October 15, T beg to
inform you that it is the opinion of this office that it is your duty to
certify in the names of the President and Vice-President candidates,
which names shall precede the names of the Presidential Electors of the
respective parties.

Yours very truly.
Creve H. BAkEeRr, Aftorney-General.

Elections—Ballots, Form 0fi—Constitutional Amendments, How to Appear—
Secretary of State, Duties Of.

In certifving the various constitutional amendments to the County
(lerks a= the same shall appear upon the general ballot, it is the duty
of the Seeretary of State to certify the titles of the various amendments
as passed by the Legislature and to add after such titles, where there is
not in the title of any proposed amendment an indication of its purport,
a brief statement embodying the purport thereof.

Carson Crry, October 16, 1912,
Hox. GEorGE Brobicax, Secretary of State, Carson City, Nevada.

Dear Sir: This office is in receipt of a communieation from you ask-
ing form for placing the question of constitutional amendments on
ballots.

The only provision of law which I have been able to find relating
direetly to this matter is that portion of sections 1844 and 1852 provid-
ing as follows: “Whenever any question is to be submitted to the vote
of the people, it shall be printed upon the ballot in such manner as to
enable the electors to vote upon the question in the manner hereinafter
provided, * % % In case of a constitutional amendment or other
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question submitted to the voters the cross or X should be placed after
the answer which he desires to give

Referring now to the certificate of these amendments sent out by you,
I find that of the five amendments to be submitted to the action of the
electors at the coming election only two of them have any word or words
in the title thereof to sufficiently indicate to the elector their purport.
These are in the order certified by vou, Nos. 1 and 4, the other three
being simply proposals to amend various sections of articles, or that addi-
tional section be added to a certain article. If the title of the proposal
to amend only were printed upon the ballot in the case of these three
mentioned it is entirely possible that any intelligent voter, who had made
a study of the amendment and had decided how he expected to vote upon
the same, would be in doubt, when in the election booth, with the ballot
before him, as to which of these three amendments he wished to vote for
and which he wished to vote against.

The law does not seem to require that the entire proposed amendment
should be printed upon the ballot, but only that it shall be printed
upon the ballot in such manner as to enable the electors to vote upon
the question” The diffienlty above pointed out, it seems to me, may be
obviated in a very simple manner.

The proper form for submission of these proposed amendments to the
electorate would be by placing the words "*shall amendment” before the
title and the words "be approved” after the title, and in addition, where
there is not in the title of the proposed amendments any indication of
its purport, after the title and before the words “be approved? two or
three words be inserted in parenthesis showing the same.

Below the title should appear the words “for the amendment” or
"against the amendment”

I understand that it is your purpose to advise the County Clerks of
this opinion, and therefore, in order to secure uniformity on the hallots
throughout the State, I have taken the liberty of indicating what words,
in my opinion, should be added after the title of the three amendments
above referred to in order to indicate to the voter what t]u'.\' concern,

The first amendment shows in its title that it refers to the initiative
and referendum and nothing more is necessary.

There is nothing in the title of the second amendment indieating in
any way what it concerns, but upon reading the context, it is apparent
that it relates to the "recall” 1 would therefore recommend that on
printing the same upon the hallots, after the word " Nevada” in the title
of the amendment and before the words “he approved] the words
“(relating to the recall)” should be inserted.

There is nothing in the title of the third proposed amendment indi-
cating its purport, but the text of the amendment shows that it is a
proposal to amend the present provision in regard to the investment of
publie school moneys hy permitting investinents in the bonds of any
county of the State of Nevada, I would therefore recommend that the
words “ (investment school moneys)” be similarly inserted after title of
this amendment.

The fourth proposed amendment adds to presentment by indictment
already provided in this State an information by the District Attorney
or Attorney-General, and its purport sufficiently appears in the title.

There i nothing in the title of the fifth amendment showing its pur-
port, but upon comparing it with the existing section of said article, it
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appears that the amendment consists of adding the words "and Notary
Publie;” thus providing that females who are qualified as therein provided
shall be eligible to that office. In the ease of this proposed amendment
I would recommend that the words " (females eligible o Notary Public)”
be added,

Respeet fully submitted,

Creve H. Bakgr, Attorney-General,

Public Schools—Superintendent of Public Instruction—Deputy Superintendent
of Public Instruction, Appropriation for—Statutes, Repeal of, Construc-
tion Of,

The amount of money provided for Deputy Superintendent of Public
Instruction, District No. 1, for traveling expenses is $1,000, as provided
by Stats. 1911, p. 80, sec. 40, notwithstanding Stats. 191 1, p. 189, sec. 13,
provides “that not more than 8800 shall be paid from the General Fund
of the State in settlement of claims for such traveling expenses of any
Deputy Superintendent of Public Instruction during any one year’

Carsox Crry, October 17, 1912,
G. E. ANDERSON, Deputy Superintendent of Publie Instruction, Elko, Nevada,
DEAR Sik: [ am in receipt of your favor of the 9th instant, asking
opinion in regard to funds appropriated for your distriet by the legisla-
ture at its last regular session, and in connection therewith you call my

attention to certain statutes and decisions,

Referring to the provisions passed at said session hy the Legislature for
the support and maintenance of the Virginia School of Mines, let me
say that this office has decided that the appropriation contained in
section 39 of the General Appropriation Aet (Stats. 1911, p. 80) for the
support of said institution was repealed by the Act appearing on page
281 of said volume, chapter 139, and it was decided that the only pro-
vision made by the Legislature at said session was that contained in the
last-named Act,

In the case of your office the Legislature apparently made two pro-
visions therefor, namely, section 40 of the Gieneral Appropriation Act
(p. 80), and section 13 of the Public School Aet (p.189). The first pro-
vides four thousand dollars for payment of your salary; one thousand
dollars for traveling expenses. and <ix hundred and fifty dollars for the
oflice expenses,

The second fixes a compensation of each Deputy Superintendent of
Publie Instruetion at two thousand dollars per annum and provides how
1t shall be paid. It further provides that "all claims for traveling
expenges ¥ * kol he paid from the General Fund of the State;
provided, that no more than eight hundred dollars shall he paid from the
General Fund of the State in settlement of elaims for such traveling
expenses of any Deputy Superintendent of Publie Instruction during any
one year! ete

By vour eitation of the case of State, o rel. Davis, v, Egyers, 29 Nev.,
169, 1 take it that it is your contention that hy the enactment of section
13 of the school law the Legislature appropriated the sum of sixteen
hundred dollars for your traveling expenses during the years 1911 and
1912. - The statutes, however, are quite different.  The one passed upon
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by the court in the lggers case may be found in the laws of 1907 on
page 409, and provides as follows: “The chairman of said Commission
shall receive as compensation for his services, to he paid out of the
treasury of the State of Nevada, the sum of twenty-five hundred dollars
per annum, payable in equal monthly installments upon the first day
of each and every month” These, as you will see by the language of the
above quotation, and by the decigsion of the court, constitute a direct
appropriation for the payment of the salary of the Commissioner.

The language in section 13, supra, is “that not more than eight hun-
dred dollars shall be paid) ete.

In the 1907 statute the court held that this was a direct appropriation
of money for the payment of the salary of the Commissioner, while the
language in section 13 of the school law clearly shows that the Legisla-
ture had no intention of making an appropriation, but merely imposed
a limitation upon the amount that the Superintendent might spend in
any one year.

I am therefore of opinion that the entire amount appropriated by
the Legislature at said session for your office is fully expressed in sec-
tion 40 of the General Appropriation Act, namely, four thousand dollars
for salary, one thousand dollars for traveling expenses, and six hundred
and fifty dollars for office expenses, and that when you have exhausted
the one thousand dollars for traveling expenses, the Controller has no
authority to draw warrants for any additional amount on account of
said expenses.

Respectfully submitted,

CLeve H. BAKER, Attorney-General.

By Epw. T\ Parrick, Deputy.

Elections—General Elections—Registration—Indians, Citizenship of, Right
to Registration.

An Indian ig not a citizen of the United States by birth, because not
horn "subject to the jurisdiction thereof’ He cannot make himself a
citizen without the consent and cooperation of the Government. An
Indian not being a citizen of the United States, is not entitled to register
and vote,

Carsox Crry, October 17, 1912,
Hox. GEorGE BRropiGcax, Secretary of State, Carson City, Nevada,

Dear Sik: Your inquiry this day as to whether or not a half-breed
Indian is a citizen and therefore entitled to register and vote received,
and in answer thereto permit me to say that article 14, section 1 of the
Constitution of the United States (Rev. Laws, 185) provides: "All per-
<ons born or naturalized in the United States, and subject to the jaris-
diction thereof, are citizens of the United States and of the State wherein
theyv reside”

Article 2, seetion 1 of the Nevada Constitution (Rev. Laws, 250), limits
the right of suffrage to "every male citizen of the United States”

It has been a number of times decided that an Indian is not a citizen
of the United States by birth, because not horn “subject to the juris-
diction thereof” He cannot make himself a citizen without the consent
and cooperation of the Government.
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Wherefore, I am of opinion that the Indian in question, not being a
citizen of the United States, is not entitled to register and vote,
Respectfully submitted,

CLEVE . BAKER, Attorney-General,
By Eow. I Patrick, Depuly.

Fish and Game—Deer—Right to Sell Animals Killed.

Under sections 2092-2094, Revised Laws, one is permitted to sell deer,
killed by himself, within the number therein limited, to actual con-
sumers of the flesh thereof, but it is unlawful for the person so killing
said deer to sell the same to anyone who will vend it out at retail to
the consumer.

CarsoN Criry, October 23, 1912,
Mr. V. S. Baxrer, Mina, Nevada.

Dear Sir: Your favor of the Tth instant, addressed to the Game and
Fish Commissioner, and asking *if it is lawful to sell the two deer
which the season permits or one deer which is permitted” has been
handed to this office for reply.

Section 2093, Revised Laws, provides an open season for deer and
antelope from September 15 until October 15 and limits the number to
two for any one open season or year.

Section 2094 provides: “It shall be unlawful for any person or per-
sons to sell or offer for <ale or to trade or barter or offer to trade or
barter any number of deer or antelope in excess of two bhetween Sep-
tember 15 and November 1 of any vear”

Section 2092 provides: "“Nothing in thig Act shall be construed to
prohibit any person from selling game killed by himself, but it shall be
unlawful for any person or persons, firm, company, corporation or asso-
ciation to purchase such game for the purpose of barter or sale! ete.

Section 2093 permits the killing of two deer or antelope in any one
Seasol.

By implication, gection 2094 permits the sale of the two deer or ante-
lope during the period specified in one season.

Section 2092 makes it unlawful for any one to purchase such game
for the purpose of barter or sale.

From a consideration of the above provisions of our statute I take it
that it was the intention of the Legislature to permit any one to sell
game, killed by himself within the limit of number aforesaid, to actual
consumers of the flesh thereof, but that it was unlawful for the person
=0 killing the game to sell the same to any purchaser of such game who
would use it for the purpose of barter and sale; that is, to vend out the
same at retail to the consumer.

Very truly vours,
CLevE H. BAKER, Attorney-General.

State Militia, Officers of—Secretary of State, Fee for Military Commission.

Under scction 3592, Revised Laws, the Secretary of State is entitled to
charge the sum of $5 for the issuance of commissions to the officers of
the state militia.
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Carsox Crry, November 20, 1912.
Hon. Grorar Brobraas, Seervetary of State, Carson ('ity, Nevada.

DEAR Sm: T am in receipt of your inquiry of this date as to your
right to charge a fee for the issuance of commission to officers of the
state militia.

There are two statutes relating to this matter, which seem to be directly
in conflict. Section 3952, Revised Laws, provides: "Each and every
officer of this State, civil and military, except Commissioners of Deeds
and Notaries Public, shall, at the time of the issuance of his commission,
and before entering upon the duties of his office, pay to the Secretary of
State the sum of five dollars! ete,

This is section 7 of an Act entitled *An Act in relation to the State
Library? which was approved February 14, 1865. This section was
amended in 1907, which said amendment was approved March 29, 1907,
and it appears on page 372 of the laws of that year.

Section 3967, Revized Laws, provides: " The Governor, as commander-
in-chief of the militia of the State, shall issue commissions to all officers
appointed or elected therein. The commissions shall be attested hy the
Secretary of State with the great seal, and also by the Adjutant-General
with the seal of his office.  No fee shall be charged for military commis-
sions”  This section is section 3 of "An Act relating to the National
Guard and the enrolled militia) approved March 6, 1893,

Although the Act in relation to the State Library was enacted in 1865,
and the Act in relation to the National Ginard was enacted in 1893, still
the Legislature of 1907, having reenacted with some slight change sec-
tion 7 of the Library Act, and having retained in said section 7 the
express provision that military officers should pay a fee to the Secretary
of State upon issuance of the commission as therein provided, I am of
opinion that yvou are entitled to charge the sum of five dollars upon issi-
ance of such comimissions, such appearing to be the latest expression of
the legislative will.

Respecetfully submitted,
Creve T BAKER, Allorney-General.

Bureau of Industry, Agriculture and Irrigation—Commissioner of Bureau,
Salary of, Appropriation For.

The payment of the salary of the Commissioner of the Bureau of Indus-
try, Agriculture and Irrigation is one of the "disbursements” which the
law contemplated would be paid out of the $25,000 appropriation pro-
vided in section 7, Statutes of 1911, page 75.

Carsox Crry, November 20, 1912,
”UN. G AL XIDI:\'I{‘!~S. C'ommissioner t(l‘ the Burean rJ.[' [ltt/:/xl,'f/, _I!//'l'l'l/l/I//':
and Irrigation.

Dear Sik: Your favor of the 15th ultimo received, requesting the
opinion of this oflice upon certain matters therein stated which are in
substance as follows:

First—Whether that certain Act ereating the Burean of Industry, Agri-
culture and Irrigation, approved March 17, 1911, and making an APpro-
priation therefor, contemplated that the salary of the Commissioner
should be paid out of the said 825,000 appropriation.
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Second—Was that certain elaim (No. 3911) of the Sunset Magazine
Company for $450 against the Bureau of Industry, Agriculture and Irri-
gation, approved and passed by the Board of Examiners on July 10,
1912, and audited July 25, 1912, by the State Controller, a legal charge
against said bureau and payable out of said burean’s appropriation?

Third—Whether or not the appropriation for said bureau is now
exhausted.

3y virtue of “An Aet creating and establishing a Nevada Bureau of
[ndustry, Agriculture and Irrigation, providing for a commission in
charge thereof; creating the office of Commissioner of Industry, Agri-
culture and Irrigation, and fixing his compensation; defining the objects
and purposes of said bureau; prescribing the powers and duties of said
commission; appropriating funds for its support and maintenance and
to carry out its objects and purposes, and other matters relating thereto)
approved March 17, 1911, and found in Statutes of Nevada for 1911 at
page 75, the Bureau of Industry, Agriculture and Irrigation was estab-
lished. Section 1 of said Act, among other things, provides for a Com-
missioner to be appointed by the Governor.

Section 6 of said Act provides for the salary of the Commissioner as
follows: "Said Commissioner shall receive a salary of three thousand six
hundred dollars per annum, payable in equal monthly installments by
the State Treasurer on warrants drawn by the Controller”

Section 7 of said Act provides for the appropriation: " There is hereby,
appropriated to carry out the purposes of this Act, the sum of $25,000, and
all disbursements from which, as well as from the said Industrial Com-
mission Fund, shall be on certificates of the Commissioner approved by
the State Board of Examiners, when the State Controller shall draw his
warrant and the State Treasurer shall pay the same!”

In your letter you say "“that the salary of the Commissioner has been
paid in equal monthly installments by the State Treasurer on warrants
drawn by the State Controller] but that "it is denied that said salary
or any part thereof has been paid on certificates of the Commissioner,
approved by the State Board of Examiners”

The records of the State Controller disclose that your salary warrant
was drawn each month against the said 825,000 appropriation for the
Bureau of Industry, Agriculture and Trrigation, and as such was received
hy vou as Commissioner,

It ig the opinion of thiz oflice that your salary iz one of the disburse-
ments which the law contemplated would be paid ont of this 825,000
appropriation, for said section 7 =<pecifically say<: “There i< herehy appro-
priated, to carry out the purposes of this Aet, the sum of 8250007 and
one of the purposes of the Act was the ereation of the oflice of Commis-
sioner of Industry, Agriculture and Trrigation, and another purpose of
the Aet the payment of a monthly salary of such Commissioner

The pl‘n\'isinll of said section 6, which |>I'vl\'i4|4‘~ that the ( 'f-mmi-!lum-r‘-
salary shall be "payable in equal monthly installments by the State
Treasurer on warrants drawn by the State Controller) makes it unneces-
sary to have this claim presented each month to the State Board of
loxaminers,

It ig urged that the ~.‘|i.‘||'.\‘ of the Commissioner should not have bheen
drawn against the 825,000 appropriation, hecause "all disbursements
from which ~ <hall be on certificates of the Comnmissioner,
approved by the State Board of Examiners, * % % and that this




REPORT OF THE ATTORNEY-GENERAL 173

was not done, but that a warrant each month was drawn by the State
Controller in favor of the Commissioner in nceordance with section 6 of
said Act, and charged against this $25,000 appropriation”

As regards this, I am of the opinion that the Controller acted within
the law in not requiring certified claims to he submitted therefor and
approved by the Board of Examiners, for, while it is true that =aid sec-
tion 7 provides that all disbursements shall be on the certificate of the
Commissioner, ete., said section 6 has specifically excepted the Commis-
stoner’s salary, and made it unnecessary to present such claims. There
is nothing in the Act, however, which precludes the payment of the
Commissioner’s salary from the $25,000 appropriation, but, on the con-
trary, the Act contemplates that it shall be so paid,

In reply to your second question as to the payment of claim No. 8911,
presented by the Sunset Magazine Company against the Bureau of Indus-
try, Agriculture and Irrigation in the sum of 8450, approved by you,
together with Mr. Wm. Kearney and Hon. C. [.. Deady, and thereafter
approved by the State Board of Examiners on July 10, 1912, and andited
by the State Controller July 24, 1912, vour attention is called to the fact
that the original statement itself shows that this is a charge by the said
Sunset Magazine Company against the Bureau of Industry, Agriculture
and Irrigation, and being approved by a majority of said Commission, I
believe the same to be a legal charge against said bureau and appropria-
tion. There is nothing upon the elaim ag made out, presented and allowed
that would indieate that it should be paid from the Carey Act Trust Fund.

In reply to your third question as to whether or not the said $25,000
appropriation made for the Bureau of Industry, Agriculture and Irriga-
tion is exhausted or not, I beg to inform vou that those facts are not in
the possession of this office, but must be ascertained from the State Con-
troller. whose duty it i< to keep a record of the expenditures and dis-
bursements of the various appropriations.

“t'iln'("fnny submitted,
Creve H. BARER, Atlorncy-General.

Employer and Employee—Employers' Liability Act—When Compensation
Commences.

Under section 1920, Revised Laws, the employee is entitled to com-
pensation for the ten days immediately following the injury, but the disa-
hility must be such as to prevent him from performing his regular services
for ten days or more.

Carsox C'rry, December 4, 1912,
Hox, ” . .\Il(lx~w\, Justie l'r" the I'u:u > ’[',,,,4,/‘,,,/_ \Nervada,

Dear Sie: Your night letter under date of December 2, 1912, received.
wherein you request a letter stating the opinion given you as regards the
Employers’ Liability Act in a telegram under the date of October 24, 1912,

Your question, as submitted in vour telegram of October 22, 1912, reads
as follows: " Do yon consider the meaning of seetion 6, Emplovers’ Lia-
bility Act (Rev. Laws, 1920), to mean that the workman is entitled to
compensation for the ten days immediately following injury?”

Section 1 of said Act (Rev, Laws, 1915) states wherein the workman is
entitled to receive compensation for personal injury in the following
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luugung«\' “If in any employment to which this Act applies, personal
injury disabling a workman for more than ten days, or death by aceident,
ol L R l‘lll[)ln\'i'l‘~||m“ be liable to pay the compensation provided
for in this Act

Thix section contemplates what injuries are within the purview of this
Act: in other words, the disability must be such as to prevent the work-
man from per funninu his regular services for ten days or more. [ take
it that such injuries which do not extend ten days or more are not meant
to come within the provisions of this Aet.

The next question that arises: If a workman is injured in a way such
as to bring him within the terms of this Act, then, when does the time
commence for his payment for same?

Section 6 of said Aet (Rev. Laws, 1920) provides in part as follows:
“Phe amount of compensation in case of total or partial disability result-
ing from injury shall be: (a) a weekly payment during the disability,
heginning within ten days after the injury’”

I believe that whatever ambiguity has arien as to the meaning of this
section is due to the use of the word "“within”

In section 1, hefore referred to, the words “ten days or more™ place a
limitation on the injuries that are to be considered; in other words, the
disability must be for at least ten days. In section 6, if the Legislature
had intended that no compensation should accrue dmmg the first ten
days, then, I believe, that the word "after” instead of “within” would
have been used.

However, having used the word “within} [ understand the phrase
“heginning within ten days” in that connection to mean that the period
within which payment for said injuries can be considered as commencing
is any time during the first ten days.

There 12 no conflict as to section 1 or section 6 of said Act.  Section 1
merely states the number of days of disability necessary in order to
make the Act applicable, and when onee the Act becomes operative as
to i certain workman, then section 6 states when payment can commence;
for there is no reason why, if the injury is such as to bring the workman
within the scope of the Act, the payment of the same should not com-
mence immediately rather than wait ten days.  The reason for pay-
ment is just as foreeful the first day as it is the last day.

Of course, ten days must elapse in the first instance to show that it is
a proper case, and when this is established, 1 helieve that the language
of said section 6, taken and viewed from a standpoint of justice and
humanity, leads to the conclusion that payment can be considered as
well for llu first ten days, or such part thereof as the workman demands.

Respectfully submitted,
CLeve H. BagEer, Attorney-General.

Counties —County Officers—Lyon County-—Assessors, Fee for Statistical
Report.
Under Stats, 1909, p. 159, the Sheritf of Lyon County as ex officio
Assessor is not entitled to the “fee” for statistical report provided in
levised Laws, section 1556,
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Carsox Crry, December 11, 1912,
D. P. Ranpary, Sheriff, Yerington, Nevada,

Dear Sir: Upon assuming the duties of this office T found your favor
of the 5th instant, inquiring as to your right to receive a fee for the
preparation of a statistical report for the use of the Surveyor-General
awaiting attention.

Upon a careful consideration of the Act of March 22, 1909 (Stats. 1909,
p. 156), “consolidating certain county offices in Lyon County and regu-
lating the compensation of the county officers of said county? and pre-
vious Aets concerning the compensation provided for your office as
Sheriff and ex officio Assessor to be found in Stats, 1891, p. 53; Stats.
1893, p. 28; Stats. 1897, p. 73, and Stats. 1905, p. 217, I am satisfied
that the District Attorney of your county correctly advised your Board
of County Commissioners that they had no right to pay for these serv-
ices, as your salary as ex officio Assessor includes the same.

The word “fees” in the first-mentioned statute clearly applies to fees
received hy you as Sheriff, and cannot, in any way, be construed so as
to authorize the County Commissioners to pay you the sum of money
mentioned in section 3 of the Act of February 17, 1879, in regard to this
statistical report.

[ am confirmed in my opinion by a reading of the various versions of
section 5 of the Act in regard to the salaries of officers of Lyon County,
above referred to, all of which allow the Sheriff of said county “fees now
provided by law} and show, in some cases, more clearly than the last Aect

that the “fees” therein referred to, refer solely and exclusively to fees

which may acerue to you by virtue of your office as Sheriff of Lyon

County, and can, in no way, mean any fee, compensation or other emolu-

ment which is provided by general law for County Assessors.
Respectfully submitted,

Geo. B. Tuarcuer, Attornen-General.

Extradition—Governor, Duty of, in Extradition Cases.

[t must appear to the Governor of the State to whom the demand for
extradition is presented, before he can legally comply with it, first, that
the person demanded is substantially charged with a crime against the
laws of the State from whose Justice he is alleged to have fled, by an
indictment or an affidavit, certified as authentic by the Governor making
the demand; and, second. that the person demanded is a fugitive from
justice of the State the executive authority of which makes the demand.

Carsox Crry, December 20, 1912,
Hon T Ovoie, Governor rft' A\‘l‘l'(ll/l(‘ Carson Clity, Nevadua,

SIR: In response to your verbal inquiry concerning the sufficiency of
certain extradition papers from his Excellency. Joseph N. Brown, Gov-
ernor of the State of Georgia, addressed to vourself, which have been
submitted to me by you, I have to respectfolly report as follows:

The indictment included with said papers sets forth that John H.
Schroder, in the county of Chatham, State of Georgia, aforesaid. on the
Ist day of March, 1912, being then and there the father of a certain




176 REPORT OF THE ATTORNEY-GENERAL

minor child, to wit, Margaret Elfrieda Schroder, eight years of age, did
wilfully and voluntarily abandon his said child, Margaret Elfrieda
Schroder, leaving it in a dependent condition, contrary to the laws of the
said State, ete.

To the extradition papers there is attached what purports to be a copy
of section 116 of the Penal Code of the State of Georgia, adopted August
15, 1910, under which this indictment is found, which reads as follows:

Abandonment of Child, If any father shall wilfully and vol-
untarily abandon his child, leaving it in a dependent condition,
he shall be guilty of a misdemeanor. The wife shall be a com-
petent witness, in such cases, to testify for or against her hushand.
A child thus abandoned by the father shall be considered to be
in a dependent condition when the father does not furnish suf-
ficient food and clothing for the needs of the child.

Section 1275, subdivision 2, of the Penal Code of Georgia, provides that
“the application must be accompanied by the affidavit of the prosecutor, if
any, stating that the requisition is wanted for the sole purpose of punish-
ing the accused, and not in any way to collect a debt or money, or to
enforce the payment thereof”

The sixth amendment to the Constitution of the United States provides
that *in all criminal prosecutions, the accused shall have the right to he
informed of the nature and cause of the accusation”

While it is the duty of the Chief Executive of the State wherein resides
the man who has fled and is a fugitive from justice. to surrender such
fugitive upon proper application from the Governor of the demanding
State, it is still the right and duty of the Executive not to surrender such
person upon such requisition, unless he is satisfied, first, that a erime has
been committed in the other State; second, that the accused has heen
accused in that State of the commission of that erime and, third. that he
has fled from justice and is within this State. (Er Parte Lorraine, 16
Nev. 63.)

The obligation on the Executive of a State to deliver up a fugitive on
demand of the Executive of another State only arises when the fugitive
is legally charged with a crime within the State demanding his surrender.
(In Re Waterman, 29 Nev. 288.)

In the papers submitted there is nothing to show that John H. Schro-
der, who is demanded for surrender by you, is a fugitive from justice,
The affidavit required by section 1275, subdivision 2, of the Georgia
Penal Code is not attached; the indictment seems to be fatally defective,
in that it does not charge that the =aid Schroder abandoned his child
and left her in a destitute condition; the indictment does not sufliciently
inform the accused of the nature and eause of the aceusation against
him; it omits an essential element requigite to a valid indictment in the
State of Georgia, for it does not state how, when or where acceused failed
to furnish sufficient food and clothing for the needs of hisz ¢hild.,

The Supreme Court of Georgia has passed upon this indentical pro
vision of its Penal Code in a number of cases,

In the case of MeDaniel, Gor wory v, Clample I, 7S Ga., the court said

An indictment which charged a father with wilfully aban-
doning hig child, leaving it in a dependent condition, but failed
to allege that the abandomment was wilful, and that the c¢hild
was left in a destitute condition, was fatally defective.
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In the case of Dalton v. The State, 115 Ga. 196, the court says:

The evidence adduced on the trial showed that the father wag
willing for the wife to leave him and return to her relatives,
The child, which she took with her, was hetween four and five
years of age, and was, of course, dependent. The evidence,
however, does not disclose that the child was destitute at the
time of the abandonment, or had even hecome destitute up to
the time of the trial. So the case turns upon the question
whether the father is guilty if he fails to provide for his child
after the separation, even though the child may be abundantly
supplied with all the necessaries of life. While it is true that
a father is under a moral and legal obligation to support his
minor child, it is not also true that, if he fails in this duty, he
may be convicted under the above section of the code, although
the child is fully provided for by others. The father cannot be
convicted unless it is shown that the child was not only depend-
ent but in a destitute condition. If it is not destitute, but is
amply supplied with all necessaries, the father cannot be con-
victed. Tt is true he may have violated his moral and legal
obligations in abandoning the child at all; but, as eriminal
statutes must be construed strictly, we are constrained to give
this statute this interpretation.

Jackson, C.J., in discussing this question in Me Daniel v. Camp-
bell | 78 Ga. 188, said: “To leave a child dependent does not con-
vey the idea of absolute destitution. The child may be cared
for and comfortable, and yet dependent on some charity; but
left destitute, it has no protector, friend, or other author of
benevolent kindness feeding and clothing it”

Atkinson, J., in discussing the same question in Crow v. State,

96 Ga. 297, (p. 299) said: " Many cases oceur in human experi-

ence where a child is less destitute under the tender care of

affectionate grandparents than when its wants are left to he

supplied by an improvident and shiftless parent. At all events,

neither abandonment nor destitution is proven unless the fathe

leaves the child, intending to abandon it to its own fate, with

out providing for it the necessaries of life, and leaving it wholly

e |)t-||t|t'||t upon others who are themselves unable or H)l\\lllillp

to provide for it

It will be noted that the erime of abandonment of a child is one of
intent only. If the wan Sehroder, who is demanded of you by the
Executive of Georgia, at the time of leaving the State of Gieorgia made
.'ll||p|~' |H'-'\'i~llllr~ for the care and Stupport nd maintenance of his child
<llll'il|;: his absence, and after leaving the state he had conceived the
intention of abandoning the child, the erime, therefore, could not have
been committed within the State of Georgia, and he would not, there-
fore, be a fugitive from justice of that State and would not, therefore, be
extraditable under the provi<ions of the United States statute regarding
this matter
In W \lel;."“r_\ on Constitation, pags 227, it is said;

It must appear, therefore, to the Governor of the State to
whom sueh demand is presented, before he can Jaw fully com
ply with it first, that the person demanded is substantially
12"
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charged with a erime against the laws of a State from whose
justice he is alleged to have fled, by an indictment or an affi-
davit, certified as authentic by the Governor of the State mak-
ing the demand; and, second, that the person demanded is a
fugitive from the justice of the State the executive authority of
which makes the demand. The first of these prerequisites isa
question of law and is always open upon the face of the papers
to yudicial inquiry, on an application for a discharge under a
writ of fabeas corpus.  The second is a question of fact, which
the Governor of the State upon whom the demand is made
must decide, upon guch evidence as he may deem satisfactory.

[t is true that the question as to the sufficiency of the indictment
pertains rather to the judicial than to the executive department. 1 am
satisfied that if the man Schroder is brought up before any court of this
State on habeas corpus he would be discharged, because the indictment
does not sufficiently, or at all, allege any crime against him under the
laws of Georgia, and does not apprise him of the nature and cause of the
accusation. Whether or not he is a fugitive from justice, your Excel-
lency has a right, and it is your duty, to pass upon such evidence as you
may deem satisfactory.

I am informed by Mr. Schroder’s representative, who has come here
from Savannah, Georgia, that he can establish, by the most satisfactory
evidence, the fact that at the time Schroder left the State of Georgia he
made ample provision for the support and maintenance of his child;
that he left that State upon the advice of a physician, on account of fail-
ing Health; that he has asked his wife repeatedly to join him elsewhere;
that the child i< not in destitute circumstances, but is amply and fully
provided for, as is also shown by affidavits submitted to me.

I would suggest, therefore, that, if you so desire, a time for the pre-
sentation of such proof be arranged.

I'rom the foregoing reasons, I am of the opinion that the requisition
of his Excellency, the Governor of Georgia, should not be honored, and
if you =ce fit to coneur in my opinion, and to the end that his Excellency
of Georgin may be informed that you have not refused his request upon
no light, frivolous or unsubstantial grounds. I have taken the liberty to
enclose herewith an extra copy of this opinion, in order that the same
may he forwarded to him.

“«',~|w('1!’ll”‘\ <uhniitted,
Gro. B, Troarcuer, Attorney-General.
By Eow. T, Parrick. Deputy

Public Lands -Railroad Grants—Indemnity Lands—Rights of State- Tax-
ation—Right to Tax—-When May Be Taxed.

The filing of the Central Pacific Railroad Company lieu-land lists is
made under authority of “ An Act for the relief of settlers on railroad
Innd SCER Stat, 1o 194),

The State has no ground on which it ean ~5h'1'~'~~fll||.\' contest these
filings.

The Tands embraced in said filings are taxable as soon as the filings
have been approved by the Seeretary of the Interior,
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Carson Crry, December 31, 1912,
Hox. T. L. Joore, Governor, Carson City, Nevada

Dear Sme: For a number of reasons, of which you are aware, answer
to your inquiry of August 29 last, concerning Central Pacific Railroad
Company Lieu-Land Lists No. 64 and No. 65, has been delayed until
now,

You state that these lands are all on even-numbered sections within the
twenty-mile limit of the Southern Pacific Railroad, and ask that this
office ascertain the following facts with respect to these filings and
report :

(1) Under what law or authority of law are these filings made?

(2) In your opinion, has the State of Nevada any grounds on
which it could successfully contest such filings?

(3) Are these lands subject to taxation?

1
2

In answer to your inquiries I have the honor to report as follows:
(1) These filings were made under authority of *An Act for the
the relief of settlers on railroad land?  (Act of June 22
1874, ch. 400, 18 Stat. L. 194, to be found also in &

Federal Statutes, Annotated, page 430.)

(2) In my opinion, the State of Nevada has no ground on
which it can successfully contest these filings.

(3) It has been held that such acts do not constitute a grant
in presenti and that the title thereto does not pass till
the filing has been approved hy the Secretary of the
Interior.  As soon as this is done the title will pass and
the land will then be subject to taxation.

In my consideration of the questions involved in this inquiry, I have
carefully considered the following authorities and think an examination
thereof will bear out the coneclusions reached: 12 Stat. L. 492, sec. §:
13 Stat. L. 358; 18 Stat. L. 194; 26 Stat. L. 369;: Peersv. Deluchi. 21
Nev. 166; Statev. C. P. R. R. (.. 20 Nev. 3 2, Stalev.C.P. R, R Co.
21 Nev, 247 N. P: R.R. (v, Hinehman, 53 Fed. 223: Tuborel v. B. &
M.R.R. Co.. 13 Fed. 1032 Denny v, Dodson, 32 Fed. 899: St P. M. &
M. R.R. Co.v.Sage, 71 Fed. 40; "8, P. R. R. Co. v. Tilley. 41 Fed, 729:
S. P.R. R.Co.v.Smith, 74 Fed, 588: - N.P. R. B. Co.v. /. S., 56 Fed.
282; U.S.v.MK.& T.R. R.Co.,141 U.S.368: W. & St. P B. R.
Co. v. Barney, 113 U. 8. 618: U.S.v.B. & M. R. B. Co.,98 U. S. 334:
32 Cye. 949, 959-963.

Please pardon the brevity of this opinion. If you have any doubt on
the conelusions reached, 1 shall be glad to go over the authorities with YOu.

Herewith is returned the list of Jands enclosed in your letter,

Regpectfully submitted,
Gro. B. Tuarcuer, Attorney-General.

{
)
)

By Epw. T. Patrick, Deputy.

Corporations-- Foreign Corporations—Corporate Name, Similarity of-Secre-
tary of State, Duty 0f,

.\']mllM articles of inr-nl'[ml':lliul) of a ful‘t-i;.'ll 4’urpul‘:l(iu]|, |w;xl‘i11;: a
name so similar to a Nevada corporation as to be apt to cause confusion,
be tendered to the Secretary of State for filing, it is his duty to refuse to
file the same until compelled to do so by proper authority.
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Carson Crry, December 31, 1912,
Hon. GEorGe BrRopIGAN, Secretary of State, Carson City, Nevada,

DeAr Sik: Owing to cirenmstances of which you are aware, answer to
your inquiry of October 10, in regard to corporate name, has been delayed
until now.

Tt seems that a corporation was incorporated under the Nevada laws
some years since and you now apprehend that a Utah corporation of
exactly similar name may file with you a copy of its articles as required
by the Act concerning foreign corporations doing business in this State,
and in case such copy is tendered you for filing you ask instruction in
the premises,

In response, permit me to say that the decisions on this subject are
very conflicting and the law cannot be said, as yet, to be settled upon
the question involved. Most of the decisions say that by analogy the
Jlaw relating to trademarks should be followed.

On aceount of the uncertainty of the matter and in order that if the
question arise an authoritative decision from our Supreme Court may be
had, T would advise that should articles of a foreign corporation bear-
ing a name so similar to a Nevada corporation as to be apt to cause
confusion, be tendered you, for filing, you refuse to file the same until
compelled to do so by proper authority.

In my consideration of this matter I have examined the following
authorities: 43 1. R. A. 95: 31 [.. R. A.133; 20 [.. R. A. 272; 16 L.
R. A.429: ST, R. A. 320; 431.. R. A.905; 21 L. R. A. 133; 10 L.
R.A 758 211L. R A 42: 48L. R A.658; 15 L. R. A 462;: 16 L.
R. A. 453; 17 L. R. A. 354; 10 Cye. 152-3; 158 Mass. 271; 111 Mich.
405; 145 N. C. 367: 135 App. Div. 268; 120 N. Y. 8. 171; 151 Mass.
558: 159 Mass. 436; 44 Ch. D. 678; 59 L. J. Ch. 631; 62 L. T. Rep.
N. S. 633: 2 Meg. 120; 17 Ch. Div. 638; 96 Iowa, 592; 9 O. 8, & C,
P. Dec. 579: 7 O, N. P. 135; 46 TIl. App. 281; 145 Cal. 880; 210 Ill.
176; 101 App. Div. 296; 91 N. Y. S. 649; 71 N. J. E. 595; 75 N. J.
E. 39,

Herewith ig returned the correspondence concerning this matter suh-
mitted with your inquiry.

Respectfully submitted,
Geo. B. TuarcHer, Attorney-General.

By Eow. T. Parrick, Deputy.

Officers —Bonds—Official Bonds—Secretary of State, Fees For Filing and
Recording Bond.
The Secretary of State is authorized to demand and receive a 35 fee
for filing and recording each official bond.
All official bonds reguired by law to be filed with the Secretary of
State should be recorded by him.
(‘arsox Crry. December 31, 1912,

Hox. Grorcr Brobiaax, Seeretary of State, Carson City, Nevada.

Dear Sme: T am in receipt of vour favor of the 14th instant, asking
opinion on the matter of filing and recording of official bonds and the
fee chargeable therefor.

Secting 2872, Revised Laws, provides that the official bond of all state
officers required by law to give bond shall be approved by the Governor
and filed and recorded in the office of the Secretary of State.
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Section 4360, Revised Laws, in regard to the fees of your office, pro-
vides: “For filing and recording each official bond, five dollars”

The officer in question is required to give a hond, approved by the
Governor, and to be filed in your office.

Nothing being said in regard to recording such bond, the question
arises in your mind whether or not you are permitted to charge the five-
dollar fee provided for *filing and recording” this official bond. In my
opinion, you are entitled to charge this fee. The Act in question was
approved March 26, 1907. By Act approved March 8, 1879 (Rev. Laws,
B266-1267), it is provided: "It shall be the duty of any officer, person
or persons, authorized by law to enter into any agreement or contract on
behalf of this State, to have the same reduced to writing, and after the
signing of the same by the contracting ‘parties, to deliver the said agree-
ment or contract so reduced to writing, signed by the contracting parties,
to the Seeretary of State!”

The next paragraph provides that you shall immediately record such
agreement= and contracts in a book to be kept for that purpose.

The language of section 4266 is undoubtedly broad enough to inelude
all official bonds fixed hy law or required to be filed with vou, and in
omitting the provision as to recording the bond in question it is a logieal
inference that the Legislature had in mind this section and purposely
omitted this provision.

I am therefore of opinion that all official bonds required by law to be
deposited with you should be recorded by vou, and that you are authorized
to demand and receive therefor the five-dollar fee provided by law for
recording and filing each official bond.

Respectfully submitted,

Gro. B. TuATCHER, Attorney-General.
By Enw. T. PATRICK, Deputy.

DUTIES AS MINERAL LAND COMMISSIONER

Sections 4141, 4142, and 4146, Revised Laws, create the office of Min-
eral Land Commissioner, preseribe his duties and make the Attorney-
Greneral, ex officio, such Commissioner.

During the period covered by this report the Mineral Land Cominis-
sioner has examined applications for patent of the public lands of the
United States and made an abstract of such applications in 435 cases,
He has also examined applications for patents of the public lands in this
State and made an abstract of such applications in 333 cases.

In all of said cases circulars have heen sent to the County Recorders
of the county in which the land sought to be patented is loeated, inquir-
ing if any portion of the land mentioned in the application is Jocated
within any mining district or known mineral belt, or if there is any
reason to believe that said land, or any portion thereof, is mineral in
character or contains mineral in quantities sufficient to support a boia
Jide mining claim.

Some of the County Recorders gave these circular letters prompt and
efficient attention, hut others, I am sorry to say, although required, by
section 4142 of the Revised Laws, to furnish such information to the
Mineral Land Commissioner, wholly ignored them.

Out of the responses received, however, a number have been held for
investigation in case land in the vicinity proves to be mineral, in which
case action will be promptly taken thereon as preseribed in said seetions.
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OTHER DUTIES OF ATTORNEY-GENERAL

The Attorney-General is ex officio a member of the following boards
and commissions:
Board of Examiners, Rev. Laws, 314
Board of Irrigation, Rev. Laws, 4706 ;
Board of Pardons, Rev. Laws, 307
Board of Parole, Rev. Laws, 7622-7624 ;
Board of Prison Commissioners, Rev. Laws, 314;
Railroad Commission, Rev. Laws, 4549;
State Board of Revenue, Rev. Laws, 3809, 3828
Board to investigate State Police, Rev. Laws, 4281.
Bureau of Industry, Agriculture and Irrigation, Rev. Laws, 4468.
Many of these boards or bureaus have regular monthly meetings;
others four times a year, and some have special meetings three or four
times a month.
All of these meetings the Attorney-General has attended whenever
possible to do so.
EXTRADITION MATTERS
During the period embraced in this report thirty-five cases, involv-
ing extradition of persons accused of erime, have been presented for the
congideration of this office. Some of these required the preparation of
full duplicate sets of extradition papers for persons aceused of crime in
this State who had fled for refuge to other States, and the other cases
were requests for extradition by various State Executives of persons
charged with crime in other States who had come to this State for refuge.

In all the latter class of cases, the extradition papers were carefully
examined by this office as to their legality and regularity, and in several
instances written opinions were prepared advising the Governor not to
honor such requisitions.

EXPENSES OF OFFICE

In addition to the salaries provided by law, the expenses of this office
for the period named has heen as follows:
Ntationery
Postage
Total
SUGGESTIONS AS TO CHANGES IN LAWS

Section 4132 Revised Laws, requires the Attorney-General to make
such suggestions as shall appear to him caleulated to improve the laws
of this State.

Article 2 of the Constitution (Rev. Laws, 352) provides that patented
mining claims shall be assessed at not less than 8500, except when $100
in labor has been actually performed on such patented mine during the
year.

At the last general election five proposed amendments to the Constitu-
tion were adopted by the vote of the people.

These were: An amendment relating to the initiative and referendum;
an amendment relating to the recall from office; an amendment provid-
ing for the investment of school moneys, in addition to the provisions
now existing, in the bonds of any county of the State of Nevada; an
amendment providing for trial for capital or other erimes upon informa-
tion filed by a District Attorney or hy the Attorney-General; and an
amendment making females eligible to the office of Notary Publie.
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It is a matter of grave doubt in the minds of many attorneys of this
State whether or not these provisions of the Constitution are self-exe-
cuting, or whether it is necessary for the Legislature to enact proper
measures for the execution of these provisions. In order to settle this
question beyond the possibility of a doubt, 1 would recommend that suit-
able legislation be enacted.

The statutes in relation to the "recall” should provide some method
of nominating candidates who run in opposition in the recall election.

The various express companies operating in this State are carrying on
a quasi-banking business, receiving moneys on deposit and issuing bills
of exchange, money orders, ete., in direct competition with the state
banking institutions. They should be required to pay a license, an
for the safety of depositors be required to keep deposit in cash or
securities with the State Controller or some other state officer.

The law with reference to ®alections” is in a very confused condition.
It consists of some twenty separate acts, comprising sections 1705-1914
of the Revised Laws. Many of the provisions therein contained are not
in harmony with provisions of other Acts, and contradictions may be
found in the pm\’isinnsnf the same Act. :

During the three or four months hefore the last general clection a great
deal of the time of this office was taken up in the preparation of opinions
attempting to reconcile these incongruous provisions.

[ would therefore recommend that, even if no change is to be made in
the present law, the existing laws be drafted and reframed into one gen-
eral Act covering the entire subject.

Under the head of “Reports of Mining Corporations” a re mmenda-
tion has been made which, if adopted. would result in producing a small
revenue for the State, and attention is now called to same.

ion

REPORTS OF MINING CORPORATIONS

Under the provisions of “An Act rvquiringwrlnin mining corporations
to file statements with the County Recorder and Attorney-ts neral, ete.
(Rev. Laws, 1330-1340), over <ix hundred such reports have been received,
filed and receipt acknowledged during the period embraced in this report.

In addition, copies of 2 number of these reports have been furnished
by this office to persons interested therein, without chargs

As it is apparent that many of these requests for pies of mining
reports are inspired by mere idle curiosity, and the law pr widing no fee
to the State for the yeception, care of such reports. { preparation of
such copies, thereby depriving the State of a source of revenue, [ would
recommend that this office be permitted to turn o¥ r to the Secretaty of
Qtate all such requests for copies, and he would th reby be enabled to
ask and receive the \ls‘ll;l] fee of his office for such =ervice.

It will be noted that the law applies only to srporations «elling or
offering for sale any of its shares of capital stock, whi h aceounts for the
comparatively small number of reports received from the many mining
corporations doing business in this State.
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THE DOCUMENT IMMEDIATELY PRECEEDING
THIS CORRECTION TARGET HAS BEEN

REPHOTOGRAPHED TO ASSURE LEGIBILITY.
THE REPHOTOGRAPHED DOCUMENT APPEARS

IMMEDIATELY FOLLOWING THIS TARGET,

CORRECTION
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It is a matter of grave doubt in the minds of many attorneys of this
State whether or not these provisions of the Constitution are self-exe-
cuting, or whether it is necessary for the Legislature to enact proper
measures for the execution of these provisions. In order to settle this
question beyond the possibility of a doubt, I would recommend that suit-
able legislation be enacted.

The statutes in relation to the *recall” should provide some method
of nominating candidates who run in opposition in the recall election.

The various express companies operating in this State are carrying on
a quasi-banking business, receiving moneys on deposit and issuing bills
of exchange, money orders, etc., in direct competition with the state
banking institutions. They should be required to pay a license, and
for the safety of depositors be required to keep a deposit in eash or
securities with the State Controller or some other state officer.

The law with reference to “elections” is in a very confused condition.
It consists of some twenty separate acts, comprising sections 1705-1914
of the Revised Laws. Many of the provisions therein contained are not
in harmony with provisions of other Aets, and contradictions may be
found in the provisions of the same Act. :

During the three or four months hefore the last general election a great
deal of the time of this office was taken up in the preparation of opinions
attempting to reconcile these incongruous provisions.,

[ would therefore recommend that, even if no change is to be made in
the present law, the existing laws be drafted and reframed into one gen-
eral Act covering the entire subject.

Under the head of “Reports of Mining Corporations” a recommenda-
tion has been made which, if adopted. would result in producing a small
revenue for the State, and attention is now called to same.

REPORTS OF MINING CORPORATIONS

Under the provisions of " An Act requiring certain mining corporations
to file statements with the County Recorder and Attorney-General? ete.
(Rev. Laws, 1330-1340), over six hundred such reports have been received,
filed and receipt acknowledged during the period embraced in this report.

In addition, copies of a number of these reports have been furnished
by this office to persons interested therein, without charg

As it is apparent that many of these requests for copies of mining
reports are inspired by mere idle curiosity, and the law providing no fee
to the State for the reception, care of such reports, and preparation of
such copies, thereby depriving the State of a source of revenue, I would
recommend that this office be permitted to turn over to the Secretary of
State all such requests for copies, and he would thereby be enabled to
ask and receive the usual fee of his office for such service.

It will be noted that the law applies only to corporations selling or
offering for sale any of its shares of capital stock, which accounts for the
comparatively small number of reports received from the many mining
corporations doing business in this State,
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REPORTS OF DISTRICT ATTORNEYS FOR 1911

CLARK COUNTY
Las Viaas, November 28, 1911,
To the Honorable the Attorney-General,

Dear Sik: I beg leave herewith to submit my annual report for the
year ending November 1, 1911, as District Attorney for Clark County,
Nevada, as follows:

Number of prosecutions, 21, as follows: Assault with intent to kill, 4;
assault with deadly weapon, 3; sodomy, 2;: murder, 1: burglary, 1; mis-
cellaneous misdemeanors, 10,

Number of convictions, 9.

Average punishment on convietion, 60 days imprisonment.

Number acquitted, none.

Number abated or dismissed, 6.

Number of cases pending, 6.

The cost of the above-mentioned prosecutions, as near as [ can ascer-
tain, amounted to £329.75.

The amount of fines paid under the foregoing prosecutions was $85.

During the period covered by the foregoing report no trial jury was in
attendance on the District Court, hence the cost of administration of jus-
tice in this county for the year 1911 has been very small.

Respectfully submitted,
C. J. Vax Perr, District Attorney.

DOUGLAS COUNTY
Giexoa, November 22, 1911.
Tothe Honorable the Attorney-General,

Dear Sir: Pursuant to law I herewith submit my annual report of
the criminal business transacted in this county during the year ending
November 1, 1911.

Number and character of prosecutions:  Felonies, 3; for disposing of
liquor to Indians (plead guilty and each sentenced to one year in the
State Prison), 2; indicted for felony (issuing bad paper), plead guilty
and sentenced to two years in the State Prison, 1.

Misdemeanors, 9, all for disturbing the peace, and sentenced as fol-
lows: 810 fine or 10 days in county jail; $8 fine or 8 days in county
jail; 810 fine or 10 days in county jail; $10 fine or 10 days in county
jail; 820 fine or 20 days in county jail; £10 fine or 10 days in county jail;
25 days in county jail; 20 days in county jail; 5 days in county jail or
810 fine.

Number of persons acquitted, or as to whom prosecutions were abated
or dismissed: Two different parties at different times charged with
assault with intent to kill, dismissed by grand jury.

Number of prosecutions pending: None.,

Cost of pl‘nﬁl'('ll‘i(!llh‘. £2.993.60,

Amount of fines paid, 890,50,

Average punishment—Felonies, 1.33 years; misdemeanors, 14} days.

Respectfully submitted,
F. E. Brockriss, District Attorney.
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ELEO COUNTY

Erko, December 23, 1911,
To the Honorable the Attorney-General.

Dear Sik: Pursuant to the law, I herewith submit my annual report
on criminal business transacted in Elko County, State of Nevada, for the
year ending November 1, 1911:

Misdemeanors: Total number of convictions, 131, sentence ranging
from 30 days to 6 months.

Felonies: Total number of indictments, 8; 3 defendants jointly
indicted for arson, one tried and convicted, sentenced for 10 years in the
State Prison, trial of the other two pending; 2 defendants jointly indicted
for obtaining money under false pretenses, one plead guilty and was sen-
tenced to 20 months in the State Prison, the other tried and acquitted;
1 assault with intent to kill, tried and found guilty of simple assault and
sentenced to 6 months in the county jail; 1 attempt to commit grand
larceny, tried and acquitted; 1 grand larceny tried, hung jury, indict-
ment still pending; 1 for perjury, indictment dismissed; 1 for burglary,
plead guilty and was sentenced to 8 months in the State Prison; 1 for
grand larceny, indictment quashed. Number of defendants acquitted on
trial, 2. Number of defendants convicted, 4. Number of indictments
pending, 3.

Penal fines collected, 8960.25.

Cost of prosecutions, including juror and witness fees, 816,280.25.

(The case of the defendant convieted of arson was hefore the jury 30
days and over 100 witnesses examined, and the total cost was about
£13,000.)

Zespectfully submitted,
Jayes Dysart, District Attorney.

ESMERALDA COUNTY
GorLprreLb, December 1, 1911,
To the Honorable the Attorney-General.

Dear Smr: Pursuant to law, 1 herewith submit my annual report of
the eriminal business transacted in this county during the year ending
November 1, 1911:

NUMBER OF PERSONS CONVICTED IN THE DISTRICT COURT,
AND CHARACTER OF PUNISHMENT

David Edward Roach, assault with intent to kill; November 28, 1910;
5oyears,

John Antonini, murder in the second degree; December 3, 1910; 25
vears.

(reorge Gibson, assault with intent to kill; December 13, 1910; 14

vears.

Thomas Lewis, burglary in the second degree; June 12, 1911; 2 years.

John Flaig, burglary in the second degree; June 14, 1911; 1 year and
5 months.

Esteban Rocha de Ortega and Branlio Sanches; assault with intent to
kill (found guilty of assault) ; October 29, 1911; 6 months in the county
jail; gentence suspended.

William Deray, manslaughter; November 4, 1911; 224 years,
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NUMBER OF PERSONS ACQUITTED, OR A8 TO WHOM PROBECUTIONS
WERE ABATED OR DISMISSED

Henry Weber, embezzlement : dismissed after jury failed to agree on
second trial; December 7, 1910.

Henry Weber, embezzlement; two indictments dismissed ; December
7, 1910.

Thomas B. Rickey, embezzlement; two indictments dismissed ;: Decem-
ber 7, 1910.

Volney B. Leonard, embezzlement ; two indictments dismissed ; Decem-
ber 7, 1910,

W. A. Flowers, murder; March 25, 1911; acquitted.

D. A. Worth, embezzlement; defendant failed to appear for trial; bond
forfeited and bench warrant issued.

Bonifacio Gonzales and Francito Reynosa; jointly charged with Esteban
Rocha de Ortega and Branlio Sanches of assault with intent to kill, and
were acquitted on October 27,1911,

Approximate cost of prosecutions in the Distriet Court, as far as the
same can be ascertained, 87.659.75.

NUMBER OF PROSECUTIONS IN THE JUSTICE COURT,
AND CHARACTER OF THE SAME

Assanlt and hattery—Convieted 11, acquitted 3, dismissed 3; average
punishment, 842, or 21 days in jail.

Disturbing the peace—Convicted 38, acquitted 2, dismissed 3; average
sentence 48 days; average fine, 86,

Vagraney—Convieted 12, acquitted 1; average sentence, 28 days.

Petit larceny—Convicted 3. acquitted 1, dismissed 2; average fine, $45.

Defrauding an inn keeper—Dismissed 1.

Malicious mischicf—Convicted 3,acquitted 1 average sentence, 60 days;
average fine, 81,

Carrying concealed weapons—Convicted 3. dismissed 1; average fine,
$206.

Failure to provide—Acquitted 1.

Peddling without license— Dismis<ed 1. on payment of license,

Attempted petit larceny—Convicted 2; average fine, $30.

Selling liquor to minors:  Jointly charged—Convieted 1. acquitted 1,
dismissed 1; average fine, 81.

Obtaining money under false pretenses— Acquitted 1.

Selling liquor without state license— Acquitted 2.

Selling liquor without county license Acquitted 1.

The above report does not include prosecutions under the ordinances
of the town of Goldfield, and ineludes only prosecutions in the Justice
Court of Goldfield Township.,

Fines collected in the Justice Court. 2161,

Costs collected from defendants in Justice Court, 8503.50.

Amount eollected when bond was forfeited, $400.

The Justice of the Peace and Constable of Groldfield Township are both
salaried offices, hence there is no expense for prosecutions in this court,
except the salaries of these officems.

Respecetfully submitted,
T Essterr Warsu, Disteict Attoruey,
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EUREEKA COUNTY

Funeka, December 1, 1911,
To the Honorable the Attorney-General,

Pursuant to law, I herewith transmit to you my annual report of the
criminal business transacted in the county of Eureka during the year
ending on the 1st day of November, 1911, and hereby submit the same
to you, as follows:

NUMBER AND CHARACTER OF PROSECUTIONS

Indictments for felonies: Assent to the reception of deposits in an
insolvent banking institution; 15 ecases. Defendants discharged on
habeas corpus by the Supreme Court.

Murder; 1 case, and 2 defendants. The defendants were acquitted,
after trial, by a jury. D

Publishing a false statement of the amount of the assets of a banking
corporation transacting business under chapter CXCI of the Laws of
Nevada; 3 cases, and 4 defendants. These cases are pending in the
Supreme Court on the application of the defendants for discharge under
Illl/ll'rlx r'nr'/nlx,

Acceptance of deposits in an insolvent banking institution hy the
directors and cashier thereof: 4 cases, and 5 defendants. These cases
are pending in the Supreme Court on the application of the defendants
for discharge under habeas corpus,

Connivance at the reception of deposits in an insolvent banking insti-
tution by the directors thereof; 1 ease, and 4 defendants.  These cases
are pending in the Supreme Court on the application of the defendants
for discharge under habeas corpus.,

Acceptance of deposit in an insolvent banking corporation: 1 case, and
I defendant.  This ease i pending in the Supreme Court on the appli-
cation of the defendant for discharge in habeas corpus.,

Assent to the reception of deposits in an insolvent bhanking institution
by the directors thereof; 1 case, and four defendants.  This case js pend-
ing in the Supreme Conrt upon the application of the defendants for dis-
charge under habeas corpus.

PRELIMINARY EXAMINATIONS

Murder; 1 case, 1 defendant. The defendant was dizcharged on motion
of the District Attorney on the ground that there was no evidence to sub-
stantiate such a charge or erime,

Arson; 1 case, and 1 defendant. The defendant was bound over to
the grand jury. Pending.

Murder; 1 case, and 2 defendants.  This case was dismissed on motion
of the Distriet Attorney on the ground that there was no evidence to con-
nect the defendants with the crime. The defendants were held as wit-
NE8ses,

Assenting to the reception of deposits in an insolvent bank by the
dircetors thereof; 1 case, and 4 defendants.  This case is pending in the
Supreme Court upon the application of the defendants for discharge under

’lrl’rt'th’ 1'(!!'/1”.\'.

Subseribing to false statement concerning the affairs of a bank; 1 case,
and 3 defendants.  This case is pending in the Supreme Court upon the
application of the defendants for discharge under habeas COTpPUS,
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Receiving deposits in an insolvent bank: 1 case, and 4 defendants.
This case is pending in the Supreme Court upon the application of the
defendants for discharge under habeas corpus.

MISDEMEANORS

Vagraney: 30 cases.  Convietions in all eases.

Disturbing the peace; 26 cases; 24 convictions, and 2 discharges.

Drank and disorderly; 8 cases; 6 convictions, and 2 discharges.

Assault and battery; 2 cases: 2 convietions.

Petit larceny; 4 cases; 4 convictions.

Obtaining goods under false pretenses: 1 case: 1 conviction.

Total convictions for misdemeanors, 69. Total discharges in misde-
meanor cases, 4.

Total jail sentences (in days), 244,  Average jail sentences in cases of
conviction, 16 days.

Amount of fines paid, 866.50. Amount of costs paid, $55.214,

There was no conviction in a felony case during the year.

The cost to the county of Eureka for the foregoing prosecutions (as
near as the same can be ascertaimed at the date hereof) is $2,410.20,
ineluding jury and grand jury fees.

Respectfully submitted,
Tuosmas J. McParvin, District ,]//H/‘ur'.l/.

HUMBOLDT COUNTY
Winnemveca, May 1, 1912,
To the Honorable the Attorney-General.,
NUMBER AND CHARACTER OF PROSECUTIONS
FELONY CHARGES

State v, Charles McCabe—Telony, defranding by drawing and passing
orthless check,

State v. Frank Evans—Burglary.

State v, AL T, Carter— Assault with intent to kill.

State v. John Murphy—Burglary.

State v. Riley Wooten—Murder.

State v. Ralph Weaver—Burglary.

State v. Baron J. La Rose—Grand larceny.

State v. Harry Watson—Burglary.

State v. Guy W. Barnum—Forgery.

State v, J. Frank Tranmer—Murder.

State v. Nimrod Urie—Murder.

State v, Frank U. Friend—Embezzlement.

state v, C. E. Riley—Forgery.

MISDEMEANOR CHARGES

State v. Martin Rinza— Misdemeanor, exhibiting deadly weapon in the

presence of two or more persons, in a rude and angry manner.
NUMBER OF PERSONS CONVICTED AND PUNISHMENT OF EACH

November 18, 1910—d. Hall; vagrancy; 90 days in county jail:
sentence suspended 24 hours.

December 28, 1910—Cinnabar Jim; disturbing the peace; fined $200,
alternative 100 days in county jail.
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December 28, 1910—Skinny Pascal and Jimmy Morrigson; disturbing
the peace: hnml $100, alternative 50 days in county jail.

January 5, 1911—=John Doe Guignio, alias 15, Polloni; disturbing the
peace; to pay a fine of 820 with alternative of 10 days in county jail.

lanuurv 9, 1911—G. A. Pike; vagrancy; released on own recogni-
zance to appear for sentence Jmmury 11, 1911, at 10.30 a. m. Defend-
ant did not appear, Defendant not apprehended.

January 11, 1911—Gilbert Scott and George Tybo; disturbing the
peace; each of said defendants sentenced to serve 60 days in county jail.

January 14, 1911—Oliver Deshon; petit larceny; 60 days in county
jail,

January 23, 1911—=M. C. Gomez; vagrancy; 40 days in county jail.

January 23, 1911—Frank Snodgrass; disturbing the peace: 30 days
imprisonment in county jail.

January 24, 1911—C. F. Stone; vagrancy; 80 days imprisonment in
county jail.

February 2, 1911—A. H. Patterson; carrying concealed dangerous
weapon without a permit; a fine of $20 with alternative of 10 days in
county jail, and in addition thereto, 30 days imprisonment in county ]B.l]

March 1, 1911—Frank Fornia; vagrancy; 90 days imprisonment in
county J‘III.

March 3, 1911 —Emma Jim and Maud Donnelley; each sentenced to
20 days in county jail.

March 3, 1911—C. L. Tobin; assanlt and battery: fined $10, with
alternative of 5 days in county jail. Fine paid by defendant.

March 20, 1911—Maud Cinnabar; disturbing the peace: fined 810, with
alternative of 5 days in county jail. Released on her own recognizance
for 24 hours.

March 23, 1911—Harry Smith; vagrancy; 40 days in county jail.

March 23, 1911—Jose Ortago; vagrancy; 10 days in county jail.

March 23, 1911—Charles Carey ; disturbing the peace; fined $20. Fine
paid,

April 3, 1911 —George Tybo: disturbing the peace; 40 days in county
jail,

April 5, 1911 —George Massingill; vagraney; 20 days in county jail.

April 21,1911 —Henry Sioux; disturbing the peace; 20 days in county
jail,

April 22, 191 1—Harry Marmalejo; disturbing the peace; 20 days in
county jail.

April 24, 1911—=Pat O’Toole; disturbing the peace; fined $10, with
alternative of 5 days in county jail.

April 25, 1911—=John Ryan; disturbing the peace; fined $10, with
alternative of 5 days in county jail.

April 25, 191 1—Indian Doe, alias Lonie Jim; disturbing the peace; 20
days in county jail.

May 1, 1911—J. Conley; disturbing the peace; fined 820, with alter-
native of 10 days in county jail.

May 12, 191 1—=Martin Brown: assault and battery; fined $15. Fine
paid,

May 12, 191 1—Chesley B. Chapman; disturbing the neace: fined $10;
fine paid and defendant discharged.

May 17, 1911—William Nunneley: dizturbing the peace; fined $20 or
10 days in county jail.
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May 17, 1911—=Williamm Merritt; disturbing the peace; fined 820 or 5
days in county jail.

May 20, 1911—Ned Oppenheim, Gilbert Scott, Mike Donnelly and
Jenkins Jim; disturbing the peace; Mike Donnelly and Jenking Jim fined
$10 or 5 days in county jail. Ned Oppenheim and Gilbert Scott sen-
tenced to 30 days in county jail.  Defendant Mike Donnelly paid fine of
810 and discharged from custody.

May 23, 1911—A. Laferriere; disturbing the peace; fined $20 or 10
days in county jail.

May 31, 1911—Jim Daley; vagrancy; 30 days in county jail.

June 1, 1911—>Michael Flynn; vagrancy; 30 days in county jail.

June 7, 1911—James Larmond; vagrancy; 30 days in county jail.

June 12, 1911—Herman Johnson; unlawful possession of opinm pipe;
fined 8200, or 100 days in county jail.

June 15, 1911—John Foley; disturbing the peace; 10 days in county
Jail.

June 26, 1911—Ned Oppenheim; disturbing the peace; 60 days in
county jail.

June 26, 1911—Thomas Barry; vagranecy; 20 days in county jail.

June 26, 1911—1.. O. Martin; disturbing the peace; fined $30, or 15
days in county jail.

July 11, 1911—Harry Marmalejo; disturbing the peace; 30 days in
county jail.

July 15, 1911—Maud Cinnabar and Theresa Sioux; petit larceny.
Maud Cinnabar found guilty; 90 days in county jail.

July 24, 1911—Bob Johnson ; vagrancy; sentenced to 20 days in county
jail.

August 3, 1911—=M. H. O’Neil; vagrancy; sentenced to county jail for
forty days; sentence suspended 4 hours.

August 7, 1911—John Foley; disturbing the peace; sentenced to pay
fine of 840, with alternative of 20 days in county jail.

August 7, 1911—Patrick Henry; disturbing the peace; sentenced to
pay fine of 840, with alternative of 20 days in county jail.

August 7, 1911—Ben Button; disturbing the peace; sentenced to
county jail for 20 days.

August 7, 1911—=Jim Conway; vagraney; sentenced to county jail for
10 days.

August 7, 1911 —Charley Button; disturbing the peace; sentenced to
pay fine of $10, with alternative of 20 days in county jail.

August 9, 1911—Thomas Reynolds; disturbing the peace; sentenced
to pay fine of 820, with alternative of 10 days in county jail.

August 14, 1911—=J. B. Ellinger and M. B. MeMullen; obtaining
money by false pretenses; J. B. Ellinger sentenced to pay fine of £200,
with alternative of 100 days in county jail; M. B. MeMullen =entenced
to pay fine of 3100, with alternative of 50 days in county jail. M. B.
MeMullen paid fine of 2100 and was discharged from custody.

Angust 15, 1911—Anton Herzog; disturbing the peace; sentenced to
pay fine of 820, with alternative of 10 days in county jail.

August 16, 1911—A. H. Foszen; disturbing the peace; sentenced to pay
fine of $30, with alternative of 15 days in county jail.

August 17, 1911—>Steve Coneo; disturbing the peace; sentenced to pay
fine of 40, with alternative of 20 days in county jail.
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August 24, 1911—Harry Cox; carrying concealed and dangerous
weapon without permit; sentenced to pay fine of 850 and 30 days in
county jail. This case appealed.

September 2, 1911 — Charles W. Brandt; vagrancy; sentenced to
imprizsonment county jail for 20 days.

September 2, 1911—John Bliss; disturbing the peace; sentenced to
county jail for 30 days.

September 2, 1911—Eugene Meyers; disturbing the peace; fined $20
or 10 days in the county jail. Fine paid and defendant discharged.

September 15, 1911—James McNamara; vagrancy; imprisonment in
county jail for 20 days.

September 16, 1911—Jesse Turner; threatening to assault; defendant
placed under $500 bonds to keep the peace.

September 19, 1911—John Kerns; disturbing the peace; sentenced to
county jail for 10 days.

September 23, 1911—J. Starr; disturbing the peace; fined 810 or 5
days in county jail; fine paid and defendant discharged.

October 2, 1911—Jesse Williams; disturbing the peace; fined $10 or
5 days in county jail; fine paid and defendant discharged.

October 11, 1911—Edward J. Diamond; disturbing the peace; fined
$10 or 5 days in county jail; defendant remanded to custody of Sheriff.

October 12, 1911—Gilbert Scott; disturbing the peace; sentenced to
40 days in county jail.

October12,1911—John Doe Graham, whose true nameis.J. F. Graham;
assault and battery; sentenced to pay $100 fine or 50 days in county jail.
On November 14, 1912, certified copy of order of Board of Pardons of the
State of Nevada, remitting 875 of said fine, filed; November 20, 1912,
defendant paid fine of $25.

October 19, 1911—Joe Davis; vagrancy; sentenced to 90 days in county
Jail.

October 28, 1911—C. E. Williams; vagrancy; sentenced 90 days in the
county jail,

(Not accurate as to misdemeanor charges for the reason that most of
the Justices of this county failed to make reports during this year and
were on salary, and there is no county record of such data.)

Number of persons convicted: Felony charges, 13; misdemeanor
(‘ll:ll"»,.'l‘,\. 64,

Average punishments on conviction: Felony charges, 1 death penalty,
2 life imprisonment; average for remainder, 3 years, 7 months, 15 days;
misdemeanor charges, 30 days imprisonment, £16.50 fine.

(Not accurate as to misdemeanor charges for the reason that most of
the Justices of this county failed to make reports during this year and
were on salary, and there is therefore no county record of such data.)

Number of personsacquitted : Felony charges, 4; misdemeanor charges,
6.  (Not accurate as to misdemeanor charges for the reasons heretofore
stated, )

Number of dismissals:  Felony charges, none; misdemeanor charges,

(Not acceurate as to misdemeanor charges for the reasons aforesaid.)

Number of prosecutions pending at time of making report:  Felony
charges:  Four persons have been held to answer, but the grand jury
has not yet met, Misdemeanor charges, none,

Cost of prosecution to county:  Felony charges: 817,588.92, but this
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does not include grand jurors’ fees and mileage, which amounted to
$1,100.60.
Misdemeanor charges: Cost cannot be ascertained, for the reason that
most of the Justices of Humboldt County are on salary.
Amount of fines paid into county: Felony cases, none; misdemeanor
cases, 81,156.50.
Respectfully submitted, J. A. CALLAHAN.

LANDER COUNTY

Avstiy, December 1, 1911,
To the Honorable the Attorney-General.

Dear Sik: Pursuant to law I herewith submit my annual report of
the criminal business transacted in Lander County during the year end-
ing November 1, 1911:

Number and kind of prosecutions in the Justice Courts of the county
were as follows:

AUSTIN TOWNSHIP
Disturbing the peace, 50; convictions 35, dismissed 10, acquitted 5.
Vagrancy, 11; convictions 4, indefinitely postponed 3, acquitted 4.
Contempt of court, 1.
Petit larceny, 3; convictions 3.
Assault and battery, 1; dismissed.
Defrauding boarding-house, 2; convictions 1, pending 1.

Surety of the peace, 1; convietion 1.

Running engine without license, 1; dismissed.

Obtaining goods under false pretense, 1; goods returned and case dis-
missed.

Total number of misdemeanors, Austin Township, 70.

Total number of preliminary examinations 9, as follows: Burglary 2,
selling whisky to Indians not wards of the Government 5, assault with
intent to kill 1, killing animals belonging to another 1.

Bonds forfeited 1, in the sum of £1,000

ARGENTA TOWNSHIP

Disturbing the peace, 11; convictions 35, dismissed 6.

Intent to defraud, 2; convictions 2.

Assault and battery, 3; convictions 2, acquitted 1.

Bonds forfeited, 3; 2 in the sum of $10, 1 in the sum of $20.

Violating game law, 1; convictions 1,

Total number of misdemeanors in Argenta Township, 51.

Total number of preliminary examinations 35, as follows: Perjury 1,
burglary 1, murder 1.

DIFTRICT COURT

Number and character of the prosecutions for felonies in the District
Court were as follows:

Burglary, 5; convictions 4. One defendant being dismissed on account
of mental imbecility.  The average punishment was 3 years, 14 months.

selling whisky to Indians not wards of the Government, 5; convie-
tions 2, acquittals 3. Average punishment, 24 vears.

Perjury, 2; Lignored by the grand jury, 1 dismissed on account of the
defendant bheing an Indian and not understanding the nature of an oath.
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Subornation of perjury, 1; ignored hy grand jury.
Killing animals ranning at large, 3; convietions 2, dismissed 1
Average punishment, 14 years,
Total averngo punishment on convietions, 2 years, 58 months,
Number of proseentions pending, 2.
Costs of prosecutions in District Court, approximately 85,000,
Amount of fines collected, 8413.50.

Respectfully submitted,

D. A, |).\'I‘II, District Attorney.

LINCOLN COUNTY

Procuk, December 1, 1911,
To the Honorable the Attorney-General,

DEar Sm: Pursuant to law [ herewith submit my annual report of
the criminal business transacted in this county during the year ending
November 1, 1911:

Number and character of prosecutions: Murder, 2: assault with intent
to kill, 2; assault with deadly weapon, 2; assault with intent to commit
rape, 1; burglary, 5; grand larceny, 4; escape, 1; forgery, 1; obtaining
money under false pretenses, 1; robbery, 1; eriminal libel, 2; selling
liquor within limits of construction camp, 6; opium smoking, 4; receiy-
ing stolen goods, 2; disturbing the peace, 40: petit larceny, 9: assault
and battery, 9; vagraney, 5; other misdemeanors, 16.

Number of persons convieted: Murder, 1 (life); manslaughter, 1
(9 years); burglary, 3 (1 year each): forgery, 1 (1 year); obtaining
goods under false pretenses, 1 (3 months) smoking opium, 4 (average
fine, 86); eriminal libel, 1 (fine, 850); selling liquor within limits of
construction camps, 6 (825 fine and 5 on appeal pending) : disturbing
peace, 38 (12 suspended sentences, 26 imprisonments in county jail,
average sentence 16, 19, and 26 days) ; vagrancy, 5 (3 suspended sentence,
2 sentenced to county jail, average 45 days): petit larceny, 3 (average
punishment 36 days, 1 suspended sentence, 6 months) ; assault and bat-
tery, 2 (suspended sentence) ; other misdemeanors, 8 (5 average =entence
28 days, 3 suspended sentence ),

Number of persons acquitted: Felonies, 1: eriminal libel, 1; misde-
meanors, 14,

Number of prosecutions abated or dismissed: Murder, 1 (no bill) ;
escape, 15 grand larceny, 3; misdemeanors, 14; murder, 2 (dismissed at
preliminary hearing).

Numbicr of prosecutions pending: Escape, 5 (not in custody): mur-
der, 1 (not in custody), not covered by report; assault with mtent to
commit rape, 1 (bail forfeited) .

Amount of fines paid, 874.

Costs of prosecutions, 83,600,

Respectfully,
Luo A, MeNavgr, District Attoruey.
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LYON COUNTY
Dayrox, December 11, 1911,
To the Honorable the Atltorney-General.
Diar Sm:  Pursuant to law I herewith submit my annual report dur-
ing the year ending on the above date:

CHARACTER AND NUMBER OF PROSECUTIONS

Felony chargesin the District Court, 10; misdemeanors in Justice Court,
19: cases tried in District Court 3, namely, 1 for uttering and passing a
fictitious check; 1 for grand larceny; 1 for bigamy.

Punishments—For uttering and passing fictitious check, 2 years; for
grand larceny, 5 years; for bigamy, 3 years. One case on appeal from
Justice Court, for contempt of court, pending.

In Justice Couit, 16 convietions; punishments ranging from 224 to 20
days in the county jail, or fines ranging from 85 to 840.

Number of persons acquitted, none.

Number of persons as to whom prosecutions were abated or dismissed :
Dismissed on motion of the District Attorney, 3; 2 for attempt to break
jail, 1 for grand larceny. Charges ignored by grand jury, 2; uttering
and passing a fictitious check, 1; resisting an officer, 1.

Number of prosecutions pending, 2; murder 1, forgery 1 (broke jail
and escaped ).

Costs of prosecutions, $4,375.65.

Amount of fines paid, $80.60.

Respectfully submitted,
Jonx Loruror, District Attorney.

MINERAL COUNTY
HawrHoryg, December 1, 1911,
To the Honorable the Attorney-General.

Dear Sir: Pursuant to law I herewith submit my annual report of
eriminal business transacted in this eounty during the year ending
November 1, 1911:

NUMBER AND CHARACTER OF PROSECUTIONS

Girand larceny, 1; assault with intent to kill, 1; attempt to murder, 1;
murder, 2.

Number of persons convicted, none.

Number of persons acquitted, or as to whom prosecutions were abated
or dismissed, 2.

Number of prosecutions pending, 3.

(‘ost of prosecutions, about, 8350,

Amount of fines paid (Justice Court), 267.50.

espectfully,
H. F. Brevg, District Attorney.

NYE COUNTY
Tothe Honorable the .l//v:/'lu_l/-(h/r:!'tl/.
[ respectfully submit the following report:
state v, Rainbow Hickman. Defendant was discharged on January
6, 1911, on a writ of habeas corpus sued out in the above-entitled court
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on a commitment from the Justice Court of Tonopah Township, Nye
County, Nevada, to await the action of the grand jury.

State v. John Deal and Bert Douthitt. In the latter part of December,
1910, the defendants were bound over by the Justice of the Peace at
Rhyolite, Nevada, on a charge of robbery. The defendants remained in
jail until the 19th of April, on which date an indictment was filed charg-
ing the defendants with the crime of petit larceny. On April 19 defend-
ants entered a plea of guilty to this charge and on the 22d day of April,
[, as District Attorney, moved the court to dismiss the case on the grounds
and for the reason that the court had previously held that it had no juris-
diction to pronounce judgment upon an indictment of a grand jury for
petit larceny. The defendants on said date were then charged in the
Justice Court with the crime of petit larceny, to which they plead guilty
and were sentenced to the county jail for a period of ninety days.

State v. Albert Allen. The grand jury heard evidence adduced by the
State against the defendant on the crime of killing a calf running at
large, not the property of the defendant, and after hearing the testimony
they requested me to bring in an indictment for a misdemeanor, that is,
an indictment charging the defendant with stealing the calf. This
indictment was returned into court on the 19th day of April, 1911, and
on the 20th a demurrer was filed to the indictment and on that date the
demurrer was sustained upon the ground and for the reason that the
court had no jurisdiction of misdemeanors. The defendant was then
charged with the crime hefore the Justice of the Peace at Manhattan
and the Justice Court, on motion of attorney for defendant, dismissed

the case upon the grounds that the Justice Court had no jurisdiction in
that and for the reason that the crime for which the defendant was
charged was made a felony by statute and he could not he convicted of
a misdemeanor, and the defendant was discharged.

State v. Dave Jans. The defendant was convieted of vagrancy in the
Justice Conrt of Manhattan Township, in March, 1911, and on April 1,
1911, transcript on appeal from this judgment was filed in this court.
The case is now pending and the prosecution thereof is held up by me
for the reazon that T did not think that the judgment could be sus-
tained from the evidence that has been presented to me, and the case
pending serves the purpose of placing me in a position to prosecute the
defendant whenever 1 feel justified in <o doing.

State v. Gajo Pistinat. The defendant was charged on the 21st day
of April, 1911, with knowingly permitting a game of stud-horse poker
to be played in his premizes in Rhyolite, in this county, and on the
30th day of August, 1911, a verdiet of guilty was entered, and on the
Sth day of August, 1911, the defendant was committed to the State
Prizon for the period of one year.

State v. Pat Donovan.  The defendant in this case was charged with
the crime of burglary by indictment of August 4, 1911, and on August
22d the case was tried, and on the 23d the jury returned a verdict of
not guilty.

State v. John Seott,  On July 31, 1911, the defendant was indicted for
making, uttering and publishing a bogus check, and on August 3, 1911,
the defendant entered a plea of guilty, and on the 7th day of August,
1911, judgment was entered committing the defendant to the State
Prison for a period of one year.
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State v. George Mclntire. The defendant was indicted on August 2,
1911, and on August 5, 1911, a plea of not guilty was entered and on the
24th the case was called for trial and on the 25th of August a verdiet of
not guilty was entered. The defendant was charged with the crime of
embezzling $500 from the Eagles’ Lodge at Manhattan.

State v. Jack Tomanovich. The defendant was convieted on the 26th
of August of assault with intent to do bodily harm and sentenced to the
State Prison for a period of one year. The facts and circumstances of
the case are embodied in the statement of the District Attorney.

State v. Milo Basich. The defendant was indicted on August 8, 1911,
of assault with intent to kill. On September 3, 1911, verdiet of guilty
of “simple assault”; and judgment sentencing defendant to six months’
imprisonment in the county jail on September 7, 1911.

State v. George Stout. Indictment for selling whisky to an Indian
on August 3, 1911. Verdiet of guilty entered on August 16, 1911.
On August 19, 1911, motion in arrest of judgment was granted upon the
grounds and for the reason that the indictment did not state an offense,
in that it did not charge that the Indian was not a ward of the Govern-
ment. On August 19, 1911, on motion of the District Attorney, defend-
ant was discharged.

State v. Edward Mayfield. Defendant hound over from the Justice
Court of Manhattan Township on August 23, 1911, to answer to an
indictment for selling whisky to Indians. The witnesses were not called
before the grand jury and the defendant was delivered to the custody of
the officers of the United States under and by virtue of our statute.

State v. W. A. Koyne. Verdict of guilty, as charged in the indictment,
charging the defendant with grand larceny, September 10, 1911.  Sep-
tember 14, 1911, judgment entered on the verdict and defendant com-
mitted to the State Prison for a period of four years.

State v. Nat Morgan. On November 7, 1911, the defendant was charged
with the erime of attempting to kill a calf, not the property of defendant,
while running at large. Plea of not guilty was entered. The case was
tried on the 27th of November, 1911, and on the 28th of November the
jury returned a verdict of not guilty, and the defendant was discharged.

State v. Felix E. Fleur. On November 17, 1911, an indictment was
returned charging the defendant with the erime of forgery.  On Novem-
ber 25, 1911, a bench warrant issued for the arrest of the defendant, and
on December 2, 1911, defendant was arraigned and a plea of guilty
entered.  On December 4, 1911, the court pronounced judgment and
committed the defendant to State Prizon for the term of three years,

Total amount of state fines, 8577.50.

J. AL SANDERs, District Attorney.

Certified to as substantially correct:

Mark R. AveriLn, District Judge.

ORMSBY COUNTY
Canrzon Crry, April 19, 1912,
Tothe Honorable the Attorney-General.
Dear Sie: 1 beg to report the following eriminal cases and convie-
tions in Ormshy County, Nevada, for the year of 1911:
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Total number of cases, 66; total number of convietions, 63; cost of
prosecutions, unknown; average sentence, 25 days in jail.
During the year there were no indictments for felony.
Yours very respectfully,
Grorae L. Saxvarn, Distreict Attorney,

STOREY COUNTY
Virainia Crry, December 1, 1911,
To the Honorable the Attorney-General.

DEar Sm: Pursuant to law, 1 herewith submit my annual report of
the criminal business transacted in thiz county during the year ending
November 1, 1911 :

Indictments—1 for burglary of the second degree, defendant convieted
and sentenced to serve 3 years in the Nevada State Prison: 1 indicted
for the erime of rape, defendant not to be found; 1 for obtaining money
under false pretenses, defendant out of the State; 1 for resisting an offi-
cer, ignored,

Felonies—Number of preliminary examinations held, 3.

Misdemeanors—Total number of convietions, 3; pending for trial, 1;
on appeal, 1.

Number of cages |:l'u-¢'t‘llll'l| in the Justice Court, 226; convicted 188,
dismissed 24, acquitted 10, suspended sentence 4.

Amount of fines paid, 2478,

Costs of prosecution, £275.

Respectfully,  Grorae N. NokL, District Attorney.

WASHOE COUNTY

RExo, January 2, 1911,
Tothe Honovable the Attorney-General,

Sik: Pursuant to law I herewith submit my annual report of the
criminal buginess transacted in this connty for the year ending Novem-
ber 30, 1911 :

CONVICTIONS IN DISTRICT COURY
J.J. Cartis—Burglary, second degree; 2 years,
Peter Holloran—Burglary, first degree; 114 years.
Robert Murphy—Burglary, first degree: 17 vears.
John McGee—Burglary, first degree; 1 year,
W. T, Smith—Forgery; 1% vears.
George Sylvester—Burglary, second degree; 2 years.
John Carey—Attempting infamous erime against nature; 5 years.
H. K. Christie— Embezzlement: 6 years.
AL F. Cunningham—Embezzlement ; 9 vears,
F. H. Wichman—Manslaughter; S years.
Joe Fritz—Making threats to extort money:; 6 months.
H. S, Harris—Forgery ; 1 year.
H. B. Kerr—Forgery; 1% years.
Wi, Maynard—=Selling liquor to Indians: 8500,
R. 5. MeNeal—Forgery: 2 years,
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Thos. Murphy—=Selling liquor to an Indian; 1 year.

James Morgan—DBurglary; 1 year.

Frank Martenes—Assault with deadly weapon; 174 years.

Frank Parsons—Burglary; 1 year.

FFrank Sullivan—Selling whisky to an Indian; 8500,

P. 8. Steele, alias H. R. Carpenter—Forgery; 124 years.

J. Frank Tranmer—Murder; life imprisonment.

John Skimmerhorn, Jr.—Manslaughter; 9 years.

Acquitted by trial jury, 2.

Digmissed for lack of evidence, 1.

Prosecutions pending, ¢

('ases ignored by the grand jury,

Average years sentenced (exclusive of life imprizonment), 14§,

Total cost of prosecution (exelusive of Tranmer case, charged to Hum-
boldt County), $8,435.43.

PROSECUTIONS FOR MISDEMEANORS, JUSTICE COURT, RENO TOWNSHIP
Convictions, 41; acquittals, 7; dismissed for lack of evidence on
account of failure of witnesses to appear, 16.
PROSECUTIONS FOR MISDEMEANORS, JUSTICE COURT, SPARKS TOWNSHIP
Convictions, 7; acquittals, 1; dismissalg, 1.
No reports received from Verdi, Wadsworth, Olinghouse or Gerlach
Townships.
Respectfully submitted,
W, Woopnsurs, Jr., Distiict Attorney.

WHITE PINE COUNTY

ELy, December 1, 1911.
To the Honorable the Altorney-Ge n(ral

Dear Sir: Pursuant to section 2313, Compiled Laws of Nevada, I heg
to submit herewith my annual report covering the period ending on the
1st day of November, 1911:

NUMBER AND CHARACTER OF PROSECUTIONS, JUSTICE COURT
Assault and battery
Disturbing the peace
Petty larceny
Discharging firearms in public p],uu
Aiding and abetting criminals
Accessory after the fact
Threatening to do bodily harm .
Defrauding board bill
Assault with intent to kill
Embezzlement
Grand larceny
Carrying concealed weapons
Passing worthless checks
Vagrancy
Exacting money on promise to employ common lnhnr
Malicious mischief

Total

Number of convictions

Cases dismissed

Defendants discharged
Cost of prosecution, 8332.35.
Fines paid in to county, 8665,
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Average punishment for each crime by fine, $8.10; average punish-
ment for each crime by incarceration in county jail, 624 days.

DISTRICT COURT

During the period covered by this report | have prosecuted three cases
in the District Court of this county.

The first case was that of J. H. McMurray, charged with embezzle-
ment. The cost of this trial to the county was 8813.20. The jury
found the defendant guilty as charged in the indictment. Subsequently
counsel for defendant made a motion for a new trial on the ground of
improper conduct on the part of a certain officer having charge of the
jury, the specific charge being that said officer had unduly tried to
influence one of the jurors and prejudice him against the defendant.
Upon the hearing of the motion the court took the matter under advise-
ment, and subsequently ordered a new trial.

Upon the second trial of this case the cost to the county was 8534.70,
and at the conclusion of the second trial the jury in the matter failed to
agree and were discharged by the court.

In the case of the State v. Oscar Baldwin, charged with grand larceny,
which will be more particularly referred to in a separate report under
the law, the cost to the county was $132.50. The defendant was found
guilty by the jury, and by the court sentenced to serve a term of twelve
years in the State Prison.

Respectfully submitted,
. J. McFapnex, District Attorney.
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REPORTS OF DISTRICT ATTORNEYS FOR 1912

CHURCHILL COUNTY

Favron, December 26, 1912,
To the Honorable the Aitorney-General.

DEAR SIR:  Pursuant to the requirements of section 1608, Revised Laws
of Nevada. I herewith submit my annual report of the criminal business
transacted in this county during the year ending November 1, 1912:

State v. Adolph Webter. Forgery. Tried May 20, 1912, convicted
and sentenced to serve 1ot less than two years or more than three years
in Nevada State Prison.

State v. AL Drennan. Girand larceny. Defendant plead guilty and
<entenced to serve not less than one year, nor more than fourteen years
in Nevada State Prison

State v. R. F. Harri=. Obtaining property under false pretenses. Under
indictment by grand jury. but now fugitive from justice.

State v. Milio Oleesse. Assault with intent to kill. Indicted by grand
jury. Fugitive from justice.

State v. James Snyder Brooks Quinn. Forgery. Defendant plead
guilty and sentenced to serve not Jess than one year, nor more than one
vear and six months in Nevada State Prison.

State v. William Myers. Burglary. Indicted by grand jury and i
now fugitive from justice

State v. Charles Wilson. Attempt at suicide. Defendant plead guilty
and sentenced to not less than one year nor more than one year and two
months in Nevada State Prison.

Qtate v. Jud Terrell.  Murder. Charge ignored by grand jury and
defendant dismissed from custody.

State v. H. J. Kinkeal. Setting spring gun.  Indictment quashed on
grounds that defendant was compelled to testify against himself before
the grand jury. Was rearrested upon the same charge and again held
to await action of grand jury.

State v. Henry Hopkins.  Burglary.  Held to await the action of the
grand jury.

State v. Henry Sue. Petit larceny.  Sentenced to «ix months in the
county Jail.

State v. Pat Flynn and Bernard Clause. Petit larceny. Flynn
acquitted, Clause fined #30 and in default of payment thereof sentenced
to fifteen days in cournty jail,

State v. Kitty Broatley.  Drawing deadly weapon. Convicted and
fined 820, Costs, 86

sState v. Leo Roms Drawing deadly weapon. Dismissed upon
motion of Distriet Attorney

State v. Bradley Buckhart and Albert Fisher. Petit larceny. Con-
victed and sentenced 1o fifteen days in county jail.

State v. J. H. Jobnston and Charles Clark. Petit larceny. Acquitted

State v. John Doe shepperd.  Disturbing the peace. Convieted and
fined 810

State v. H. Aller Disturbing the peace,  Defendant dizcharged upon
paying costs amourting to the sunm of 85




REPORT OF THE ATTORNEY-GENERAL 201

State v. Charles Bowman. Defrauding inkeeper. Convieted and sen-
tenced to twenty-five days in county jail.

State v, Joe Ramos. Assault. Convieted and sentenced to six months
in county jail.

State v, €. R, Smith. Selling liquor without a license. Convieted and
sentenced to sixty days in county jail,

State v. C. H. Hoover. Disturbing the peace. Placed under 8500 hond
to keep the peace.

State v. Dave Jim. Petit larceny. Sentenced to one hundred days in
county jail.

State v. Masimano Najar. Assault with a deadly weapon. Defendant
discharged for want of evidence,

State v. John Galbreath. Petit larceny.  Convieted and sentenced to
six months in county jail.

State v. D. W, Peters. Cruelty to animals. Defendant entered a plea
of guilty and was fined $5.

State v. Albert Martinez. Running water in publie road. Defendant
warned and dismissed.

State v. John H. Sheldon. Assault. Convicted and sentenced to six
months in county jail.

State v. Sam Hiller.  Assault.  Defendant acquitted.

State v. Z. M. Taylor and L. P. Rounds. Peddling without a license.
Gase now before Nevada Supreme Court on writ of habeas corpus,

State v. Gi. Bentz. Disturbing the peace. Convieted and sentenced to
sixty days in county jail.

State v. Alexander Spinose,  Carrying concealed weapon. Convieted
and sentenced to three months in county jail.

State v, Joe Ramos.  Lewd and vicions eohabitation. (Revised Laws,
6460.)  Convicted and sentenced to six months in county jail,

Total cost of prosecutions, 8724.80.

Respectfully,
Wintiay S, Warr, District Attorney.

CLARK COUNTY

L.as Vicas, December 1, 1812,
Tothe Honorable the Attorney-General.

DeAr Sir: | beg leave herewith to submit my annual report for the
year ending November 1, 1912,as District Attorney of Clark County,
Nevada, as follows:

The number of prosecutions were 28, as follows: Assault with intent
to kill, 4; murder, 4; forgery, 1; burglary, 2; crimes against nature, 1:
miscellaneous misdemeanors, 16,

Number of convictions, 14,

Average punishment, 60 days in jail.

Number acquitted, 1.

Numiber abated or dismissed, 5.

Number of cases pending, 8.

The cost of the above mentioned prosecutions, as near as | can esti-
mate, amounted to $1,682.75.

The amount of fines paid under the foregoing prosecutions from the
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18t day of November, 1911, until the 1st day of November, 1912, was
$208.45.
During the period covered by the foregoing report one trial jury and
one grand jury were in attendance on the District Court.
Respectfully submitted,

0. J. VaxN l’l‘fl,’l', District Attorney.

DOUGLAS COUNTY

(iEN0A, November 15, 1912.
To the Honorvable the Attorney-General.

Dear Sik: Pursuant to law I herewith submit my annual report of
the criminal business transacted in this county during the year ending
November 1, 1912:

Number and character of prosecutions: Felonies, none; mizdemeanors,
16. In all cases the defendants plead guilty and were given a jail sen-
tence or a fine, or both,

Number of persons acquitted, or as to whom prosecutions were abated
or dismissed, none.

Number of prosecutions pending, none.

Cost of prosecutions and eriminal business, $1,454.25.

Amount of fines paid, $125.50.

Respectfully submitted,
F. E. Brockviss, District Attorney.

ELKO COUNTY

Evko, December 31, 1912,
To the Honorable the Attorney-General.

Dear Sm: Pursuant to law I herewith submit my annual report on
criminal business transacted in Elko County, State of Nevada, for the
yvear ending December 31, 1912:

Misdemeanors—Total number convicted and served jail sentence, 136;
total number tried and acquitted, 7.

Felonies—Total number of defendants that had preliminary hearings,
8: total number of defendants held to answer, 6; total number of defend-
ants discharged, 2; total number of defendants that waived their pre-
liminary hearings, 4; total number of indictments ignored, 2; total
number of defendants indieted, 8; total number of defendants that
entered pleas of guilty, 3 (2 for the crime of robbery, and 1 for the erime
of grand larceny ) ; number of defendants tried and convicted, 3 (2 for
grand larceny, and 1 for the crime of an attempt to commit rape); 1
defendant tried for the erime of consenting to her. daughter under the
age of 18 years leading a life of prostitution, and the jury disagreed and
the indictment was dismissed; 1 case of robbery was continued until the
first term of court in 1913; 3 defendants indicted in 1911 were tried, 2
for the erime of arson, and were found not guilty, and 1 for violating
the gambling law, and was convicted; total number of defendants sen-
tenced, 7; total number found not guilty, 2.
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Total amount of penal fines collected, 8575.25.
Total cost of prosecuting criminal cases in the District Court, 816,722.20.
Respeetfully submitted,
James Dysarr, District Attorney.

ESMERALDA COUNTY

Gorprienb, December 2, 1912,
To the Honorable the Attorney-General.

Dear Smz: Pursuant to law I herewith submit my annual report of
the criminal business transacted in this county, during the year ending
November 30, 1912.

Following is a statement of the number of persons convicted in the
Distriet Court, and character of punishment:

P. Conlon—Burglary of the second degree; August 26, 1912; 1 year.

John MeGuire—Burglary of the second degree; August 26, 1912;
1 year.

Frank Baker and Fred Tully—Assault with intent to kill; October 5,
1912; 1 year each.

E. I.. Robison—Making, uttering, publishing and passing false paper;
October 14, 1912; 1 year.

Jennie Enright—Appeal from Justice Court on convietion for assault
and battery. Appeal ordered dismissed November 16, 1911, Defendant
served sentence imposed by Justice of the Peace.

Following is a statement of the number of persons acquitted, or as to
whom prosecutions were abated or dismissed:

W. P. Bowie—Burglary of the second degree; November 7, 1911;
acquitted.

W. P. Bowie—Burglary of the first degree; November 8, 1911; dis-
missed; ordered resubmitted to the grand jury.

Otto Liss—Grand larceny; April 19, 1912; jury disagreed, and defend-
ant conmnitted suicide in the county jail while awaiting second trial.

E. J. Jamieson—Grand larceny: committed suicide in the county jail,
April 21, 1912, while awaiting trial.

Herbert Towers—Obtaining money under false pretenses; March 19,
1912, dismissed on motion of District Attorney, and ordered resubmitted
to the grand jury.

Herhert Towers—Obtaining money under false pretenses; indictment
<et aside, August 17, 1912; appeal taken by State to Supreme Court, which
is now pending.

Richard €. Goodwin—Murder; April 27, 1912; acquitted.

An approximate cost of prosecutions in the District Court, as far as
the same can be ascertained, is as follows:

Official reporter = e e 3 ’ e $371.8
Witness fees = : 228.°
Meals and lodging for jurors L 184,35

Map - Y 10.
Deposition 5 i 2.
Trial jurors — g 589.5
Grand jurors 581.70
Attorneys’ fees, for defending parties under indictment, under appointment

of court e - 300.00

Total . $2,268.05
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Following is a statement of the number of prosecutions in the Justice
Court and character of the same:

Assault and Battery—Convicted, 75 acquitted, 1; dismissed, 1, after jury
failed to agree on first trial; average fine $33; average punishment,
164 days in jail.

Violation of Town Ordinances of Goldfield—Convicted, 5; average
fine, 85; average punishment, 182 days.

Defrauding an Innkeeper—Convicted, 3; dismissed, 1; average fine,
$164: average punishment, 31% days.

Nonsupport of Wife—Acquitted, 1.

Violating Pure-Food Law—Acquitted, 1.

Petit Larceny——Convicted, 9; dismissed, 2; average fine, $25; average
punishment, 18 days.

False Pretenses— Dismissed, 1.

Fxposing Poison—Convicted, 1; fined $120 and costs.

Carrying Concealed Weapons—Convicted, 2; one dismissed after jury
disagreed on first trial; average fine, $20.

Making Threats against Life—Dismissed, 1.

Bound Over To Keep the Peace—Convicted, 1; who gave bond.

Vagrancy—Convicted 1; average sentence, 2 days.

Disturbing the Peace—Convicted, 27; dismissed, 2; average fine,
£13.17; average punishment, 8* days. In 17 cases, the sentence was
suspended, or defendants were reprimanded, or released on their own
recognizance.

Fines collected in the Justice Court, $155.

(osts collected from defendants in Justice Court, $165.70.

The above report includes only the prosecutions in the Justice Court
of Goldfield Township. In the preliminary examinations before the Jus-
tice of the Peace where parties were charged with a felony, and either
bound over to await the action of the grand jury, or dismissed by the
magistrate, the cost of the prosecution in the Justice Court for reporter’s
foes for Goldfield Township amounted to approximately $394.70.

The Justice of the Peace and Constable of Goldfield Township are both
salaried officers, each receiving 82,400 per annum.

Respectfully submitted,
J. Esserr Wavsn, District Attorney.

EUREEKA COUNTY

Evreka, December 1, 1912,
To the Honorable the Attorney-General.

DEAr Sik: Pursuant to law I herewith submit to you my annual
report of the criminal business transacted in the county of Eureka dur-
ing the year and ending November 1, 1912:

Number of prosecutions: Indictments pending, 10.

Character of prosecutions: Violations of the banking laws.

The defendants in the foregoing cases were discharged by the Supreme
Court upon habeas corpus proceedings, but the above cases are pending
by reason of a petition for a rehearing filed in =aid proceedings.

Preliminary examinations, 2; murder, 1, defendant discharged ; arson,
1 defendant held to answer to the grand jury, and charge ignored by
grand jury.
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Miscellancous misdemeanors, 36. Fines paid, 82. Costs, $18, paid
to County Treasurer.

Number of persons convicted, none.

Number of prosecutions pending at time covered by this report: The
above ten indictments.

Persons indicated as to whom prosecutions were abated or were dis-
missed, none.
Costs of the foregoing prosecutions to the county, including costs of
grand jury, 8550.20.
Respectfully submitted,
Tromas J. McPARLIN, District Attorney.

HUMBOLDT COUNTY

Winnemveca, December 1, 1912,
To the Honorable the Attorney-General.

Numberand character of prosecutions for the year ending November 1,
1912, within Humboldt County, Nevada.
PROSECUTIONS FOR FELONIES
Murder
Assault with intent to kill
Forgery 5
Issuing false checks
Obtaining money under false pretenses
Grand larceny
Burglary
Perjury
Gambling

Total

PROSECUTIONS FOR MISDEMEANORS
Assault and battery
Rioting
Disturbing the peace
Petty larceny
Opium joints
Vagrancy
Carrying concealed weapons
Defrauding innkeeper
False pretenses
Nuisance
Unlawful sale of pledged property
Violating ordinance
Unlawful fencing of publie highway
Violating pure-food law
Embezzlement under $50
Discharging firearms in towns
Unnamed offenses

Total 166

Number of persons convicted and average punishment on convietion:
Felonies, 10; average punishment on convietion for those receiving
determinate sentences, 4 years, 3 months, 227 days; average punish-
ment for thoze receiving indeterminate sentences, 1 year to 10 years.

Number of persons convieted of misdemeanors, 116; average impris-
onment for all those imprisoned, 10.5 days: average fines for all those
fined, 812,90,

Number of persons ;u'tlllitlml or as to whom pr«m-vntiun- were abated
or digsmissed: Felonies, +; misdemeanors, 50
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Number of prosecutions pending at the time covered by this report:
Felony charges, 13; misdemeanor charges, unknown.

Cost of prosecutions to the county, 822,598.85.

Amount of fines paid therein, 81,405.00,

The items relating to misdemeanors are only approximately correct,
for the reason that some of the Justices of the Peace in the county have
made no report from which data can be accurately obtained.

The cost of prosecution is only approximately correct for the following
reasons :

(a) A number of the Justices of the Peace are on salary, and costs of
prosecutions in their eourts cannot be correctly estimated.

(h) A number of the Constables are on salary, and the amount of the
same chargeable to prosecutions cannot be accurately estimated.

(¢) Some of the Constables are also Deputy Sheriff, and some of the
cost chargeable to prosecutions is sometimes charged to the county as
Sheriff’s fees.

(1) The amount and value of Sheriff’s services in obedience to Justice
Court processes cannot be aceurately ascertained.

(¢) The amount and value of the Sheriff’s services in attending upon
and serving processes out of the District Court cannot be accurately
ascertained.

(f) The amount of fees and mileage of grand jurors and trial jurors
chargeable to the prosecution of criminal cases cannot be accurately
caleulated.

Respectfully submitted,
J. A. Carnanax, District Aftorney.

LANDER COUNTY

Avsriy, December 1, 1912,

To the Honorable the Attorney-General.

Dear Sir: Pursuant to law as required by section 1608, Revised Laws
of Nevada, I, as District Attorney of Lander County, State of Nevada,
hereby submit report of the number and character of prosecutions for
the year ending November 1, 1912:

IN THE DISTRICT COURT

Felonies, 4, as follows: 1 case =elling whisky to an Indian not a ward
of the Government of the United States, acquitted on account of age and
physical condition; 1 case assanlt with intent to kill, ignored by the
grand jury; 2 cases of grand larceny, | released on account of mental
and physical condition and 1 ignored by the grand jury.

(‘ases pending, 3.

MISDEMEANOR CASEs TRIED IN THE JUSTICE COURT
Disturbing the peace
Assault and battery
Vagrancy
Def randing an innkeeper
Petit larceny
Fugitive from justice
Malicious mischief
Threatening

Cuses pending
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NUMBER OF CASES DISMISSED BY JUSTICES OF THE PEACE

Misdemeanors, 23, as follows:

Selling liguor without a license

Forcible entry and detainer

Carrying concealed weapon

Gambling

Vagrancy

Disturbing the peace

Assault and battery

Search warrants

Threatening

CHARGES OF FELONIES EXAMINED BEFORE JUSTICES OF THE PEACE

Grand larceny, 3; 2 dismissed and 1 hound over to the grand jury;
assault with intent to kill, 2; 1 dismissed and 1 bound over to the grand
jury; selling liquor to an Indian not a ward of the Government of the
United States, 3; 2 bound over to the grand jury and 1 dismissed.

COSTS OF PROSECUTION
Before the Justices of the Peace, approximately ... .. el $500,00
In the District Court, costs, approximately ¥ 1,000.00
Total costs of prosecution, approximately $1,500.00

Fines collected in Justice Court, 821.

Average punishment before the Justices of the Peace, 20 days imprigon-
ment or fine.

Respectfully submitted,
D. A. Pate, District Attorney.

LINCOLN COUNTY

Procie, November 20, 1912,
To the Honorable the Attorney-General.

Dear Sig: In compliance with section 1608, Revised Laws, I have to
report for the year 1912, ending November 1, 1912, the following prose-
cutions:

FELONTES

Assault with deadly weapon (acquitted), 1; burglary first degree, 4;
convieted 3, acquitted 1: burglary second degree (convicted), 2; plac-
ing obstruction on railroad track (convicted), 1; embezzlement of pub-
lic money (first convieted, second dismissed), 2; escape (convicted), 1;
assault with deadly weapon (pending), 1.

Convictions, 8; acguittals, 2; dismissed, 1; pending, 1.

Average punishment on conviction, 2% years.

Cost to county, including witness fees, expense of Sheriff in summon-
ing witnesses and jurymen, meals to prisoners, meals to jurymen, fees
for attorneys appointed by court to defend and to assist prosecution,
stenographers in Justice Courts and Distriet Court, and salary of Justice
of the Peace at Caliente Township, $8,872.39.

Fines paid, none.

MISDEMEANORS

Assault and battery, 7; assault, 4; disturbing the peace, 8; discharg-
ing firearmis, 2; petit larceny, 6; malicious mischief, 1; vagrancy, 3

’
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arrying concealed weapons, 1; keeping disorderly house, 1; violation
of fish and game law, 1.

Number of convictions, 24.

Number of acquittals, 9.

Average punishment 3.229 months.

Fines collected, $598.75.

Very truly yours,
Lro A. McNAMEE, District Attorney.

LYON COUNTY

YErINGTON, December 14, 1912.
To the Honorable the Attorney-General.

DEAr Str: Pursuant to law I herewith submit my annual report of
the criminal business transacted in Lyon County, during the year end-
ing December 1, 1912:

CHARACTER AND NUMBER OF PROSECUTIONS

Felony charges in the Distriet Court, 12; misdemeanors in Justice
Court, 49: cases tried in the District Court, 9. The grand jury ignored
charge in 4 cases, 2 for murder, 1 for forgery, and 1 for antedating a
location notice.

NUMBER OF PERSONS CONVICTED AND CHARACTER OF PUNISHMENT

Convictions in the District Court, 9; assault with intent to kill, 3;
burglary in the first degree, 2; burglary in the second degree, 1; grand
larceny, 2: grand larceny, reduced to petit larceny, 1.

PUNISHMENTS

Maximum sentence, 7 years; minimum sentence, 1 year. In the case
of John Petrovich, convicted of the crime of grand larceny, the defend-
ant was sentenced to the State Prison for the term of 2 years; his sen-
tence was suspended and he was paroled for two years, with an order
from the court to report at the office of the District Attorney on the first
Monday of each month during said period of two years.

One case of grand larceny was reduced by the court, on motion of the
District Attorney, to petit larceny, and the defendant fined $500.

In the Justice Courts there were 43 convictions, punishments ranging
from five days to six months in the county jail, and fines ranging from
$1 to 8500.

Number of persons acquitted or as to whom prosecutions were abated
or digmissed: Murder, 1 (acquitted); grand larceny, 2 (dismissed on
motion of the District Attorney).

In the Justice Court 6 cases were acquitted and dismissed.

Number of prosecutions pending in the District Court, 2.

Amonnt of fines paid, 8799,

(losts (lf ])y‘nsl‘t'lllinll, (‘Still):l((‘l‘, -‘5‘3,5“‘).

Respectfully submitted,
Jous Lornror, District Attorney.
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MINERAL COUNTY

Hawritorng, December 1, 1912,
To the Honorable the Attorney-General,

Diear Sir: Pursuant to law I herewith submit my annual report of
eriminal business transacted in this county during the year ending
November 1, 1912,

Number and character of prosecutions: Assault with intent to kill, 2;
attemipt to murder, 1; jailbreaking, 1; grand larceny, 1.

Number of persons convicted, 2.

Number of persons acquitted, or as to whom prosecutions were abated
or dismissed, 3.

Number of prosecutions pending, none.

Cost of prosecutions, about, $650.

Amount of fines paid, none.

Respectfully, H. F. Brepg, District Attorney.

NYE COUNTY

Toxoran, November 1, 1912,
Tothe Honorable the Attorney-General.

Dear Sime: In obedience to section 1608, Revised Laws of Nevada, I
beg leave to submit the following report as required thereby for the year
ending on the 1st day of November, 1912:

State v. D, B, Black. Indictment for felony. Forgery. Plea of guilty
and judgment on March 12,1912, Three years in State Prison.

State v. W, Van Patten.  Appeal from judgment of Justice Court of
Manhattan Township.  Dismissed on March 2, 1912,

State v. Thomas Hadlock.  Indictment March 20, 1912, for felony.
Assault with intent to kill,  On April 19, 1912, the defendant was com-
mitted to the State Hospital for the Insane, at Reno.  After the com-
mitment, as aforesaid, the indietment was dismissed upon the ground
and for the reason that the records show in the commitment proceed-
ings that the defendant was insane when the erime was committed.

State v. G, E. Dixson. Indictment on March 25, 1912, for a felony.
Murder. Verdiet on May 8, 1912, finding defendant guilty of man-
slanghter.  On May 11, 1912, judgment was entered sentencing defend-
antsto the State Prison for ten years.,  On August 12, 1912, the court
made an order suspending execution of the judgment.

State v. Nick Vico and Jerry Comninaz.  Indictment for felony. Kill-
ing a calf while running at large. June 17, 1912, verdict of not guilty.

State v. Andriza Mircovich. Indietment on May 16, 1912, for erime of
murder.  June 12, 1912, verdiet guilty fixing defendant’s punishment at
death. June 15, 1912, judgment. July 31, 1912, record forwarded to
Supreme Court on appeal.

Two cases wherein the State was plaintiff and Hall and Frevert were
defendants, and  Beardsley defendant in the other, the defendants were
bound over to answer to indiectment and the grand jury in both cases
failed to find a bill,

No fines have been paid into this office.

14¢
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The costs of the prosecution in each case cannot be determined by rea-
son of the mode and manner in which the entries are made in the Audi-
tor’s office. The bills in eriminal cases for witness fees, jury service and
such items are intermingled with all other expenses of the county.

Respectfully submitted,
J. A. SaNpERs, District Attorney.

ORMSBY COUNTY
Carsox Crry, December 31, 1912.
To the Honorable the Attorney-General.
Drar Sik:  Herewith find annual report for the year 1912:
Number of prosecutions, 55, all misdemeanors; convictions, 53; aver-
age punishment, 17 days; 1 dismissal and 1 acquittal.
No prosecutions pending.
Costs to county, none.
Yours respectfully,
GEORGE 1. SANFOrRD, District Attorney.

STOREY COUNTY
Vircinia Crry, December 23, 1912,
To the Honorable the Atlorney-General.

Dear Sik: Pursuant to law 1 herewith submit my annual report of
the criminal business transacted in this county during the year ending
November 1, 1912:

NUMBER AND CHARACTER OF PROSECUTIONS

Burglary, 1. Defendant convicted of burglary of the second degree,
and sentenced to not more than 2 years and not less than one year and
10 months in the Nevada State Prison.

Indicted for violation of the gambling law. Owing to the utter impos-
sibility of securing sufficient evidence upon which to secure a convietion
of the parties indicted, and also after a determined and unsuccessful
endeavor to secure a jury to try one of the defendants indicted, the cases
were dismissed.

Misdemeanors—Total number of convietions, 2.

Prosecutions pending under indictment, 2.

One charge of bigamy ignored by the grand jury.

JUSTICE COURT

There were 124 cases of a’eriminal nature tried in the Justice Court,
of which number convietion was obtained in 114 cases, most of which
cases were violations of the eity ordinances,

Cost of ':r-n~«~v'll!in|1|-x‘ £3.000.

Fines paid, 8774.65.

Respectfully,
Grorar. N, NogL, District Attarney.
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WABHOE COUNTY

Rexo, December 1, 1912,
To the Honarable the Attorne y-General,

DEAR St Pursuant to law [ herewith submit my annual report of
the eriminal bhusiness transacted in this county for the year ending
November 30, 1912:

CONVICTIONS IN DISTRICI COURT

Perry H. Brewington—RBigamy; 1 year. 3 months, 8600 fine.

J. H. Cooke ~Forgery; 1 year,

John Dillon—Forgery; 1 to 2 years; indeterminate.

James Fearn—Burglary first degree; 2 to 2% years; indeterminate.

Paul Fink—Burglary first degree; not more than four years nor less
than three years: indeterminate.

Edward Garland—Burglary first degree: 2 to 224 years: indetermi-
nate,

C. W, King—Living with prostitute; 1 to 14 vears; indeterminate,

Jos. Leem—Burglary; 1 year 1 month to 1% years; indeterminate.

Hyman London—Living with prostitute; 1 to 1) years: indetermi-
nate.

W. E. Lamb—Forgery; 1}4 to 2 years; indeterminate.

Thos. Munroe—Burglary; 14 years to 2 vears; indeterminate.

Frank Mills—Forgery; 1 to 1}4 years: indeterminate.

Theodore Morris—Forgery; 14 to 1% vears; indeterminate.

Leon Noel—Burglary second degree; 24 to 224 years: indeterminate.

Wi, (mlulln—l.mgln‘\ i 210 24 vears; indeterminate.

|':“inH Peterson— Robbery: 5 to 10 years: indeterminate.

Wm. J. Potter—Grand larceny; 2'4 to 3 ye ars; indeterminate,

I)unu.nm Rosas— Burglary second ii\gm 2% to 3 years: indetermi-
Hate,

Peter Raicevich—Manslaughter: 6 years: indeterminate.

Kitty Smith—Robbery: 5 to 8 years: indeterminate.

John Scott—Forgery: 124 to 2 vears: indeterminate.

Charles Stringer— Assault with deadly weapon: 13 to 11} years; inde-
terminate.

I. K. Smith—Assault; 5 months.

5. Stolicker—Forgery: 13 to 17 yvears; indeterminate.

Henry Walker—Forgery; 31 to 4 years: indeterminate.

Robt. M. Whitlock—Rape; 12 years. ’

W. W. Yerger—Forgery; 1! to 1} vears; indeterminate.

Acquitted by trial jury, 3; dismissals for lack of evidence, 2; prose-
cutions pending, 6.

Average years sentenced (based on the minimum), 24 years.

Total cost of prosecution, 87,494.17.

PROSECUTIONS FOR MISDEMEANORS IN JUSTICE COURT

Reno Township—Convietions, 46 dismissals, 31; acquittals, 1

Sparks Township—Convietions, 12: dismissals, 4; acquittals, 4

Wadsworth Township—Convictions, 15: dismissals. 5: .uqllittl]~'.

Verdi Township—Convictions, 7; dismissals, 0 acquittals,

No reports received from Olinghouse or Gerlae ln Townships.
Respectfully submitted,

W, Woongurs, Ju., District Attoruey.




REPORT OF THE ATTORNEY-GENERAL

WHITE PINE COUNTY

Evry, December 5, 1912,
To the Honorable the Attorney-General.

Dear Sir: Pursuant to section 1608, Revised Laws of Nevada, I beg to

submit herewith my annual report covering the period ending December
1,1912;

NUMBER AND CHARACTER OF PROSECUTIONS IN JUSTICE COURT
Simple assault
Assault and battery
Petit larceny
Discharging firearms in public places
Aiding and abetting prisoners
Accessory after the fact
Threatening to do bodily harm
Defrauding board bill
Assault with intent to kill
Embezzlement
Grand larceny &
Carrying concealed weapons
Passing worthless checks
Vagrancy
Exacting money on promisé to employ common labor
Malicious mischief
Gambling, misdemeanor
Bond to keep the peace

Flourishing deadly weapon

Cruelty to animals

Selling liquor without a license

Robbery

Forgery y £ = -
Having possession of opium and opium pipes .
Frequenting a house where opium is kept
Resorting to an apartment to smoke opium
Discharging a pistol on a public highway
Trapping wild ducks out of season _.
Killing deer out of season

Total e

Number of convictions

Cases dismissed

Defendants discharged

Fines paid into county, $1,298.

Under the item of cost of prosecution the exact figures cannot be given,
as the Justice of the Peace is on a salary of 8150 per month, and no
record is available in this county. But all the prosecutions herein cited
have been tried hefore A. J. Cartwright, Justice of the Peace of Ely Town-
ship No. 1.

Average punishment for each crime by fine, 816.05.

Average punishment for each erime by inecarceration in county jail,
6} days.

DISTRICT COURT

State v. George Vuk.  Defendant was convicted in Justice of the Peace
Court on charge of assault and hattery and by petition for writ of habea
corpnis, defendant was discharged on the ground that the complaint did
not state a public offense. There were no witnesses sworn, the petition
simply raised a question of law.

State v. August Munter. Defendant was charged with discharging
firearms on a public highway, and appealed from the Justice Court to
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the District Court after conviction, and the case is now pending for the
reason that the Hon. B. W. Coleman, Judge, is disqualified in the case,
and no outside Judge has been called in here yet to hear the case,

State v. Fred Magilton and W. R. Bauer. Girand larceny. Tried and
found not guilty.  Cost of case, $87.20.

State v..J. E. Burke. The defendant was charged with felony (gam-
bling) and bound over to the action of the grand jury, and the grand
jury ignored the charge. Defendant was released from custody.

State v. Tom Murray. Same as previous case. Ignored by the grand
jury.

State v. Ma Sing. Same as previous case. Charge ignored hy the
grand jury.

State v. Bessie Arlington. Defendant was charged with grand larceny.
A disagreement of the jury in this case. Defendant afterwards plead
guilty to petit larceny; sentence was suspended by the Distriet Judge,
and defendant allowed to go on her own recognizance. = Cost of prosecu-
tion, $50.

State v. Henry Heber. Defendant was charged with the murder of
one Jennie Fitzgerald, and found guilty of murder in the second degree
and sentenced to a term of fifteen years in the Nevada State Prison,
where he is now serving time. Cost of prosecution, $911.20).

State v. John Pistkovice. This case was an appeal from the Justice
Court to the Ninth Judicial Distriet Court. Dismissed upon payment
of costs, as the witnesses for the State had left the county. Defendant
in above-entitled case was charged with selling liquor without a license,

State v. George Valassis. The defendant was indicted by the grand
jury for exacting money on the promise to employ common labor. The
indictment had to be dismissed on motion of District Attorney, as there
was no proof to sustain the allegations of the charge.

State v. Emil Marrilio. Defendant in this case was charged with carry-
ing concealed weapons, complaint having been prepared by J. H. Leish-
man, Justice of the Peace, acting for A. J. Cartwright, and by a petition
of a writ of habeas corpus defendant was released from custody on the
ground that the complaint did not state a public offense, the writ having
been granted.

State v. Harry Curtiss. Defendant was convieted of assault and bat-
tery in the Justice Court, and appealed to the District Court, where it
now awaits trial as soon as the complaining witness returns to Ely.

State v. H. T. Caravantes. Defendant in this case was charged with
passing worthless checks: hound over to the grand jury, and charge was
ignored. Defendant was released.

State v. Bart J. Smithson. Defendant was charged with assaunlt with
a deadly weapon with intent to inflict a bodily injury. When time for
trial had arrived, defendant through his attorney asked that he be allowed
to plead guilty to simple assault. The plea was accepted on behalf of
the State, and defendant was sentenced to serve the term of thirty days
in the county jail, which he served. (ost of prosecation, £36.10).

State v. Joseph Marivitch. Defendant was charged with the murder
of John Okzeba, at the Veteran mine. by stabbing him to death. He
was convieted and sentenced to life imprisonment in the State Prison.
Cost of prosecution, 176,10,
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State v. John Bracovich. Defendant in this case was charged with
assault with intent to kill. The jury found the defendant guilty as
charged in the indictment, and he was sentenced to serve a term of three
years in the State Prison, which term he is now serving. Cost of prose-
cution, 873.20.

State v. W. G. Allen, G. W. McGaffin, John Danials, Ernest Neidhardt,
Arthur Sanders, Geo. Graham, Edward . Hutehison, John Martin,
Frank Stewart, John Dunovan, J. E. Mullaney, Carl Schmidt, Edward
F. Rooney, H. Brady, Alward Hoffman, Geo. Furtell, William Anderson,
J. R. Bryce, John Dillon, Fred Gassier, Geo. W. Davis, J. A. Collins. The
defendants were all charged with the crime of murder, committed at
MeGill, during the strike in October, 1912, Preliminary hearing was
waived; the cases were investigated by the grand jury, and the charge
was ignored. The matter is now pending in the District Court of the
Ninth Judicial District, an effort being made to have these cases resub-
mitted to a new grand jury.

This includes a complete report up to the present date, including prose-
cutions and cost of the same, under the requirements set forth in section
1608 of the Revised Laws.

Respectfully submitted,
('. J. McFappex, District Attorney.
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IN MEMORIAM-—-CLEVELAND HALL BAKER

IN THE SUPREME COURT OF THE STATE OF NEVADA

Carson Crry, December 16, 1912,

Court convened at 10 o’clock a. m.

Present—SweeNey, C. J., TaLsor, J., and officers of the Court.

E. T. Patrick, Esq., Deputy Attorney-General, now addressed the
Honorable Court, announcing the death of the Hon. Cleveland 11.
Baker, Attorney-General of the State of Nevada, who died December 5,
1912, as follows:

May It Please the Court:

It is my mournful duty to announce officially to this Honorable Court
the death of CreveLaNn HaLi BAker, Attorney-General of the State of
Nevada, which occurred at his residence in this city, after a very brief
illness, on the morning of the 5th of December. He had been engaged
in the duties of his office until after 5 o’clock of the previous evening
and departed for his home apparently in his usual health. He was taken
ill during the night and died the following morning.

So suddenly was he snatched away from among us that it is even vet
difficult to realize that we will see his genial, smiling face and hear his
pleasant voice no more.

Mr. Baker was a man of great fortitude and will-power, for, although
he must have realized that the malady which afflicted him was fatal and
his demise a matter of but a few weeks or months, no one ever heard him
utter a word of complaint or mention the precarious state of his health.

To know him was to respect and admire him, and he was gifted with
o much tact and was <o uniformly polite that, if it was necessary in his
duty as Attorney-General, for him to interpret the law in a manner
adversely to the contention of his opponent, he was able to do so and
still retain the respeet and friendship of the person affected by his
decizion.  This was also exemplified by his manuer in court.

Your Honors will remember an instance of this only a few weeks since
when Mr. Baker, kindly and considerate in his dealings with all, excused
the act of an officer, in a case where all of the attorneys interested unan-
imously agreed that such officer had made a mistake, by saving that it
was the duty of all officers to follow the law as written.

Elected by the people to two important offices of honor and high
position, he conducted the affairs thereof with credit to himself and sat-
isfaction to the people.  Exposed to all the temptations which beset one
secking and occeupying such prominent positions, not one word of
reproach has ever been truly uttered against him. either in his moral,
political or social character, and it ean well be said of him. as beauti-
fully expressed by Tennyson, that * He wore the white flower of a blame-
less lifer

[t is proper and fitting that the passing of such a life should be auly
commemorated. I, therefore, move this Honorable Court that a com-
mittee be appointed to draft resolutions of sympathy for his family and
respect to the memory of our deceased brother.
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Upon motion of the Hon, E. T. Patrick the Court appointed the fol-
lowing committee to draft resolutions upon the death of the Hon,
Cleveland H, Baker, Attorney-General: Hon. Geo, B, Thatcher, Hon.
Williamm Woodburn, and Hon. H. F. Bartine.

IN THE SUPREME COURT OF THE STATE OF NEVADA

Carson Crry, December 30, 1912,

Court convened at 10 o’clock a. m.

Present—Full bench and officers of the court.

The committee heretofore appointed to draft appropriate resolutions
expressing the sorrow of the Court and bar due to the death of Cleveland
H. Baker, the Attorney-General of the State of Nevada, and the com-
mittee being present in court, Hon. H. F. Bartine presented the follow-
ing to the Court:

IN MEMORIAM

CLEVELAND HALL BAKER

Died December 5, 1912

To the Honorable the Supreme Court of the State of Nevada:

The undersigned, to whom was delegated the duty of paying
tribute to the memory of the late Attorney-General, CLEVELAND
H. BakEer, beg leave to submit the following:

Struck down in the flower of his brilliant young manhood,
with the brightest of worldly hopes before him, the death of
CrLeveELaxD H. Baker, Attorney-General of Nevada, cast a gloom
over the entire State. In delicate health for two years past, but
with no suggestion that the end was so near, on the 5th day of
December, 1912, he died, literally in the arms of the devoted
wife and widowed mother whom he loved so well.

Nothing could have been more serenely beautiful than the
home life of the man whom the bench and bar of this State
honor today. At his age most men have scarce reached the
height of their early frolics and foibles, but to him the family
circle was the dearest thing on earth. It was the sacred spot
for which his heart ever yearned and which, when wearied with
the cares of the day, in preference to all other places and asso-
ciations, he sought as the shades of evening fell. His devotion
to his young wife, who gave him the fullest measure of affection
in return, to his gray-haired mother and to his brothers and
sisters, bespoke the true nobility of his character and endeared
him to all who knew him as he was.

Afflicted with what appeared to others to be an incurable
disease, not a murmur or a complaint escaped him. Cheerful,
and even joyful, in his temperament he shed rays of sunshine
where’er he went, and he was the very life of any social gather-
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ing of which he formed a part. Highly educated along broad
lines, and a careful student of law in its basic principles, he had,
at the age of thirty years, already attained an enviable and hon-
ored standing in the profession of his choice.

Mr. Baker began his public career as District Attorney of
Nye County, serving faithfully and efficiently for the term of
two years.  Elected in 1910 to the higher office of Attorney-
General, he had already made a distinguished name for himself
when the Grim Reaper called him away from all earthly duties.
During the two years he held the office of Attorney-Ceneral he
had grown and developed professionally in a most remarkable
degree. His associates in office found him a safe and sure
counselor, his opinions upon legal questions indieating a matur-
ity of thought seldom observed in one so young. With ordinary
health and strength it is reasonable to helieve that soon he
would have had few equals and no superiors in the bar of this
State.  Always kindly, always courteons, always conscientious
in the discharge of his duties, he commanded the respect of all
and the love of those who knew him best. Had he been per-
mitted to live the usual span of human life, with physical
strength on a par with his mentality, there is no honor and no
distinction which he might not have attained. But while his
mind, strong by nature and stronger by cultivation, maintained
it clearness and even inereased in power, his bodily strength
failed day by day, little by little, until upon that fateful morn-
ing in December his heart and his brain both ceased their work
and slept in silence together.

In the death of such a man as Creverasy H. Baker we feel
that the State has suffered an irreparable loss.  On behalf of
our hench and bar we wish to express as best we can our regret
for the loss to the State, our sorrow for the loss to ourselves,
and our tenderest sympathy for those who were nearest and
dearest to him in his life, and whose own lives have heen
shadowed by the great bereavement they have sustained,

In lieu of the formal resolutions usnally adopted in such
cases, we ask that this expression be acccepted as a perform-
ance of the duty assigned to us, and thiz feeble offering be
printed in the next volume of the Supreme Court Reports of
the State of Nevada.

Geo. B. Trnarcngr,
H. F. BArTINE.

The Court now replied and expressed its profound sorrow, respect and
admiration of the deceased Attorney-General, Cleveland H. Baker, and
thanking the committee for its appropriate memorial it ordered that the
same be spread upon the minutes of the Court, and that an engrossed
copy be forwarded to the widow and to the mother of the deceased, and

that the memorial be printed in the next volume of the Supreme Court
Reports.

Attest: Jok Joskerus, Clerk.
15#
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IN MEMORIAM-JAMES ii.AY JUDGE
IN THE SUPREME COURT OF THE STATE OF NEVADA

Carson Crry, August 2, 1912,

Court convened at 10 o’clock a, m.

Present—SwerNey, C. J., Tanpor, J., Norcross, J., and officers of the
Court.

Hon. Cleveland H. Baker, the Attorney-General, now addressed the
Court upon the death of Hon. James R. Judge, late Deputy Attorney-
(teneral and an officer of the Court. Upon motion of the Attorney-
General the Court appointed the following committee to draft resolutions
on the death of Hon. James Ray Judge as follows: Hon. Cleveland
H. Baker, William Woodburn, and Samuel Platt.

IN THE SUPREME COURT OF THE STATE OF NEVADA
Carsox Crry, January 30, 1913.

Court convened at 10 o’clock a. m.

Present—Tarsor, C. J., Norcross, J., McCarrax, J., and officers of
the Court.

The committee heretofore appointed to draft appropriate resolutions
for the Court and bar on the death of Hon. James R. Judge, Deputy
Attorney-General of the State of Nevada, consisting of Hon. Cleveland
H. Baker, Hon. William Woodburn, and Hon. Samuel Platt, and it
appearing that during the existence of this committee the Hon. E. T,
Patrick notified thiz conrt of the death of the Hon. Cleveland H. Baker,
one of the committee, therefore the Court, on the 16th day of December,
1912, appointed Hon. K. T. Patrick to act as a member of this committee
in lieu of Cleveland H. Baker, deceased. Now, on this day, the full
committee being present, Hon. Samuel Platt presented the following to
the court:

Your commmittee appointed to draft and submit sunitable resolutions
upon the death of the late Hon. James R. Judge respectfully embodies
as its report the following address delivered )‘,\' the late Hon. Cleveland
H. Baker, a member of vour committee, hefore the Nevada Bar Associa-
tion at its November session (1912) in Reno.  Your committee not only
presents the same as a fitting tribute to the memory of General Judge,

but as a further testimonial of it< high regard for the views and opinions

and professional standing of the late lamented General Baker.
Respectfully submitted,
Wirtiayn Woonsuny,
SAMUEL Pratr,
I, 1. PArRioK,

Comunltee,
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IN MEMORIAM

JAMES RAY JUDGE

The late James Ray Judge was born in Altoona, Pennsylva-
nia, September 9, 1850, and died in Carson City, Nevada, July
31, 1912, in the State which he loved and adopted, and which
had so often honored and favored him.

Between these two dates lies the recard of a life of useful serv-
ice and application.

Growing to manhood in his native State, the close-caleulating
and analytical bent of his mind eaused him to study civil engi-
neering. After graduating from a college there, he left Penn-
sylvania and came out with a surveying party and intentionally
located at Carson City in 1877.

He found immediate employment as a practical railroad man
with the Virginia and Truckee Railroad, and later was placed
in charge as a foreman of construction.

The outdoor work in the West having built up his health to
a marked degree, he determined to take up uninterruptedly the
study of law, a study for which he had always treasured a fond-
ness, and to which during all his spare time a= a railroad man
and engineer he devoted himself.

In 1879 he entered the law office of the late Col. A. C. Ellis
as a student.  Under the direcfion of that distingnished lawyer
he acquired a strong and firm foundation in lega! principles, and
on April 5, 1851, he was admitted to practice before the Supreme
Court of this State.

In the law Mr. Judge’s chief distinetion lay as a close and
careful pleader. His pleadings were drawn with all the care
and caution of a <cholar, for, as he once said, " A person’s stand-
ing in court depends upon what he is standing

In 1892 he moved to Eureka, where he becaiae associated in
law with the late Judge Henry Reeves, who at that time was
ackuowledged one of the brightest legal mind= i+ the State.

However, with the price of silver deelining ard the mines of
Kureka not being able to be worked profitabiv. business there
didd not reach expectations, and Mr. Judge retarned again to
Carson City and here he remained,

During his practice of law in the Capital City he was identi-
fied with some of the biggest and most important litigation
that has come before our courts.

As one of the leading counsel for Governor =1 iler in his elec-
tion contest ease, he ably and successfully defer led his title to
the office, and in that long-drawn-out struggle in which the
foremost legal talent in the State challenged each other. he was
conspicuous for his unfaltering zeal and close sttention to the
mass of detail involved in that suit.

While Mr. Woodburn was Attorney-General. Mr. Judge was
appointed to assist him in the conduct of the important tax
suits which were then pending against the Central Pacific Rail-
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road, and since that time every case of any importance has
usually found him allied on one side or the other,

On December 21, 1896, he was appointed Attorney-General by

Governor Sadler to suceeed the late Robert M. Beatty, who had
died in office, and as Attorney-General he devoted his entire
time to the affairs of the State, often being ealled upon for advice
on matters of administration, and his official report is a splen-
did commentary upon the close attention and detail which he
gave the affairs of his office, and his strong and well-reasoned
opinions did much to guide the state officers through the many
legal obstacles that arose.

In 1896 he served Governor Sadler for a time as hig Private
secretary, and in the fall of that year, when silver was the key-
note of one of the hardest ecampaigns ever waged in the interest of
a Silver State, he rallied to its cause and as one of the standard-
hearers of the Silver Party he was nominated and elected to the
office of Lieutenant-Governor by a large majority.

By virtue of hig election to this oftice he presided over the
deliberations of the Senate during the Nineteenth and Twen-
tieth Sessions, and as President of the Senate he made an
admirable presiding officer by reason of his splendid equipment
as a lawyer and a student of parliamentary law, and the close
and intimate knowledge of the machinery and affairs of govern-
ment which hiz former offices had made possible.

In 1893 he married Mrs. Della B. Upton in San José, Cali-
fornia, who survives him.

After retiring from the office of Lieutenant-Governor in 1904,
he devoted himself to the practice of his profession and accepted no
public office until January, 1911, when he was appointed Deputy
Attorney-General, which office he filled at the time of his death.

In the passing of General Judge the courts have lost one of
the strongest exponents of the honesty and integrity of the
bench: the bar one of its ablest pleaders and most courteous
and obliging of counsel; the State a citizen who at all times
stood ready and willing to serve in any capacity from the high-
est to the humblest, and whose most sacred duty was ever to be
just and fair, and who, as Attorney-General and Lieutenant-
Governor, by his every act and deed has added his name to his
state’s roll of honor.

From her who mourns him as a fond and affectionate hus-
band may the Almighty, in his infinite wizdom and merey, lift
the burden of grief, and comfort the hearts of his fond and lov-
ing friends.

The Court now expressed its sorrow, respect and admiration of the
deceased, James R. Judge, Deputy Attorney-General, and thanking the
committee for the appropriate memorial, ordered that the memorial be
spread in full upon the minutes of the court, that the Clerk of this Court
forward an engrossed copy to the widow of the deceased, and that this
memorial be printed in the next volume of the Supreme Court Reports,
and in further honor and respect, when this Court adjourns, it will stand
adjourned for the day.

Attest: J. Josepus, Clerk.
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officers designated in Stats, 1911, p. 276, and such right is limited to the boards and officers

therein named, and the appointment of such experts by other boards, persons or authority
than those named in the statute is without warrant or authority of law.__._______ s

Board of Examiners. See Code Commission 1, Constitutional Law 5.
Bonds, See Officers 1.

Bonds of County Officers.  See Counties 8,

Bullion Tax. See Taxation 3 6.

Bureau of Industry, Agriculture and Irrigation—Commissioner of Bureau, Salary of, Appropria-
tion for.
The payment of the salary of the Commissioner of the Bureau of Industry, Agriculture and
Irrigation is one of the “dishu sements” which the law contemplated would be paid out of the
$25,000 appropriation provided in sec, 7, Stats, 1911, p. 75 <

Candidates, Fees for Filing Nominations, Nomination of. See Elections 3.
Candidates, Qualifications of. See Elec tions 14,
Cattle—Quarantine--Public Health, d :

Under the terms of the proclamation of the Governor issued May 14, 1912, one q.-“rmz to
ship cattle into this State from the quarantined region must show by certification by the
broper authorities that such cattle are not diseased or infected with any contagious diseases
and have not been exposed to any of the contagious diseases mentioned in the proclamation

Children, Abandonment of, Extraditable Crime. See Extradition 1.
Claims Against the State. See Code Commission 1. Constitutional Law 5, Live Stock 2.
Code Commission — Claims Against the State—Legislature ~Board of Examiners,

L. The amount appropriated by section 3, Stats. 1912, p. 9, for the payment of the Code Com-
missioners, for additional services rendered in the preparation of the Revised Laws, is a legal
claim against the State. As the amount to be paid is specified in the Act the Board of Exam-
iners has no power to consider the amount of each claim; itsduty is simply to determine whether
the work has been completed by the Judges 2 o= e

Code Commission—Right of Commissioners to Compensation.

2, Under Stats, 1912, p. 9, it is the duty of the Clmtmlk-r to draw warrants for the compen-

sation of the Code Commissioners as therein provided =

135

Code Commissioners, See Code Commission 2.

Commissioner of Industry, Agriculture and Irrigation, Salary of, Appropriation for. See Bureau
of Industry, ete,

Compilation of Eight-Hour Laws. See “mployer and Employee 2

Constitutional Amendments, How to Appear on Ballots. See Elections 2.

Constitutional Law— Legislature, Power to Appropriate Money in Payment of Claim for Damages.
L. The Act of 1911, p. 288, " An Act for the relief of Nevada Ballard” for injuries received by
her while upon the premises of the State Capitol is within the power vested by the Constitution
in IP‘w Legislatureand final, and the State Treasurer is required to pay the sum therein appropri-
atec - i e
Constitutional Law-Notaries Public— Eligibility of Postmasters,
2. If the compensation of a postmaster does not exceed $500 per annum, he is eligible to hold
the civil office of Notary Public; otherwise not : 67

30
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Constitutional Law-—Officers, Tenure of Office, Appointment of Successor,

3. Notwithstanding the language of section 11, article 15, of the Constitution, an officer
appointed for the term of four years is entitled to hold his office and receive the salary provlded
therefor after expiration of his time and until his successor is duly appointed and qualified.

Constitutional Law ~Public Schools, Acts Partly lel

4. Somuch of sections 215 and 217 of the Act " concerning public schoois (Stats, 1911, p. 183)
relating to churches, is unconstitutional and void as not being germane to the title, The remain-
der of said sections is constitutional and valid. A statute may be void in part and valid in
part

Constitutional Law—State Board of l-‘xnmmurn C lalm» Aunmst the State Alluwnnce of Unliqui-
datt-d Claims.

5. A claim against the State, for which no appropriation has been made, must, before it is
transmitted to the Legislature, or passed upon by that body, bepresented to, considered and
passed upon by the Board of Examiners

Constitutional Law. See Secretary of State
Contracts, Construction of. See Counties 1,
Controller, Duty to Draw Warrants. .

It is theduty of the Controller to draw his warrants upon the State Treasurer when the
specific appropriations upon which the warrant is drawn is not exhausted, even thoutzh the
fund upon which the warrant is drawn is depleted 5 51 p

Controller. See Public Schools 1.

Conventions. See Elections 10, 12, 20.

Convicts. See Extradition 2, State Prison Commissioners 3.

Convict Road Work. See State Prison Commissioners 1-3.

Coroners. See Counties 9.

Corporate Name, Similarity of. See Corporations 1.

Corporations—Foreign Corporations, Corporate Name, Similarity of —Secretary of State, Duty of.

1. Should articles of incorporation of a foreign corporation, bearing a name so similar to a
Nevada corporation as to be apt to cause confusion, be tendered to the Secretary of State for
filing, it is his duty to refuse to file the same until compelled to do so by proper authority

Corporations—Foreign Corporations " Doing Business in this State”—Duty to File Articles.

2. A corporation, owning mining claims in this State and developing them fnr}he com-
pany under the supervision of an agent, who hires the miners, directs their operations, and
pays lhem off by perqonal check, "has entered this State for the purpose of doing business
therein,” within the meaning of xertmnq 1348-1350, Rev. Laws, and said company and its agent
are subject to the penalty therein prescribed. .. . =

Corporations—Foreign Corporations—Duty to File (/;m of Artlcles
3. Sections 1346 and 1348, Rev. Laws, are mandatory and must be strictly complied with___
Corporations—Foreign Corporations Filing Copy of Articles—Secretary of State—Fees for Filing
Articles of Incorporation. :

4. Every forej;zn corporation, whether doing a stateor interstate business, wishing to comply
with the provisions of secs. 1348-1349, Rev. Laws, must pay the fees provided in section 1203,
Rev. Laws, upon_the entire amount of its capitalization, regardless of how much thereof is
used to transact its business in this State == : e

Corporations—Foreign Corporations—Secretary of State, Fees of —Surety Companies.

5. By the enactment of section 697, Rev. Laws, it was not the intention of the Legislature
to repeal the provisions of section 1348, et seq.. requiring foreign corporations to qualify.
Before a foreign corporation can be certified by the Secretary of State as qualified to do
business in this State, it must, if a surety company, in addition te the fees paid the Controller
for license and the fee provided in section ty7, Rev. Laws, comply with the provisions con-
tained in section 1348, Rev. Laws, ef seq.

Corporations—Mining Corporations—Annual Statement.

6. If a company is not selling or offering for sale, either directly or indirectly, any of its
shares of capital stock, it does not have to file the annual statement required by sections

330-1340, Rev. Laws, and therefore need not send a copy of said annual statement to its stock-
holders Z 5

(nrrmr:n ons—Reviver of —Governor, Duty in.

. If, from all the facts and circumstances surrounding an application to revive a corpora-
tiun whose charter has become forfeited under section 1120, Rev. Laws, the Governor believes
that good and sufficient reason for noncompliance with nd section has been given, it is his
duty to issue his certificate reviving the same -

(urpor.nmn-: Secretary of State, Fees for Certified Copies,

The fee of the Secretary of State for certifying to articles of incorporation where such
ml,u makes the copy is regulated by section 4260, Rev. LBWs notwithstanding the fact that
under section 1203, Rev. Laws, it is provided that the fee " for certifying to articles of incorpo-
ration, where copy is furnished,"” is $2 : . =

Corporations. See Secretary of State 1, 2,

Counties—Contracts—Construction of Statutes.

1. Nothing in the language of sect , Stats, 7. p. 43, can be construed as requiring
the Ely Water Company to furnish to . nt . of charge, water for sprinkling the
grounds upon which the White Pine County court Pu- se is situated, nor for the irrigation of
the trees planted thereon

Counties—County Commissioners-—- Criminal Actions—FPowers of Commissioners in—Witnesses—
District Attorneys—Expenses Outside of the County,

2, County Commissioners have the power to procure witnesses necessary to the proper
hearing and presentation of any case, and to pay the mileage and per diem of such witnesses.
The District Attorney is entitled to be »aid the amount expended by him for traveling and
hotel expenses necessarily incurred beyond the boundaries of his county
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Coumiel“(‘,ounty Commissioners—Emergency Loans—State Hoard of Revenue.

3. The language of section 6 of the Act of 1903, p. 107, " may authorize a temporary loan
for the purpose of meeting such necessity or emergency,” In not peremptory, and by its terms
leaves it entirely to the discretion of the Commissioners whether or not they shall authorize
aloan . < E .

Counties—County (ommlswmers—*’rnxatmn l’oll Taxes — Aunessors—Collector of Poll Taxes
enﬂ'

The Sheriff, as ex officio Assessor and Poll-Tax Collector, is the officer designated by
lnw m collect poll taxes, and neither he, nor any one else, is allowed fees for collecting the
same. The Assessor is ex officio Poll-Tax Collector, and he alone, or some one deputized by
him, has the authority to collect poll taxes, and the Board of (mnny Commissioners has no
power to appoint any one to act in this capacity * Sl W -

Counties—( uunl\ Commisgioners—Tax Sales.

5. Under Cutting, section 2125, a County Commissioner cannot buy at tax sales of delin-

quent property Roh i
Counties ~-Emergency Loans—Manner of Application for—State Board of Revenue.

6. The declaration of an emergency loan should be made by the Board of County Commis-

sioners and then be ratified by the State Board of Revenue. .. T ha R
Counties—Official Advertising, Rates for.

7. Stats. 1897, p. 92, fixing the rates for official ntlvvrtmng by the State of Nevada and
the several counties of the State,” repealed Stats. 1893, p. 13, " providing for the publication
of all bills allowed by the Board of County Commissioners in this State,” and the first Act
®overns in all matters relating to official printing and advertising required by the respective
counties of this State ._.__ ds SheNas awe

Counties—County ()fhcer-\«}lnnda nf (‘oumy ()fﬁcvrq--bnrc-ty Bonds—Payment of Premlum for,

8. When the County Treasurer gives official bond with security furnished by surety com-

pany, the premium on the same is to be paid by the county out of the general fund _
Counties—County Officers—Coroner—Public Administrator—Statutes, Repeal of.

9. So much of the Act of 1866, p. 231, providing that " there shall be elected * * * gne
Public Administrator, who shall be ex officio Coroner,” has been repealed by section 7543, Rev.,
Laws i ~S i s

Counties—County Officers, Lyon County—Assessors, Fee for Statistical Repurg.
10. Under Stats. 1909, p. 159, the Sheriff of Lyon County, as ex _omcm Assessor, is not
entitled to the " fee” for statistical report provided in Rev, Laws, section 15%
Counties. See Officers 3
County Officers, See Counties %-10,
Countv Commissioners. See Board of Examiners, Counties 1-3.
Crimes and Punishments - Fish and Game—Construction of Dams or Weirs,
. Section 2048, Revised Laws, provides means of punishment of persons, firms, companies,
associations or corporations erecting dams, water weirs or other obstructions to the free pas-
sage of fish in the waters of this State
('rime .uul Punishments '..nmlx]n\u

2 luln'r section 253 of " An Act concerning crimes and punishments,” effective January
1, 1912, " Whist, bridge whist, five-hundred, solo, frog or any other card game,” excepting
those »\hu h are specifically prohibited by the provisions of the said section, are not prohibited.
However, it is unlawful to deal, play or carry on, open or conduct in any capacity what-
ever. any of said wames, or any gambling game in which the person keeping, conducting,
managing or permitting the same to be carried on, receives, directly or indirectly, any com-
pensation or reward

Crimes and Punishments—Gambling—Slot Machines,

5. A slot machine is a gambling device wherein the pla A]npornl\ on chance and not on
skill to win or lose. Under section 263 of " An Act mx,urnm.z crimes and punishments,’
effective January 1, 1912, it is unlawful for any person to " play, maintain or keep any slot
mac hmnm played for money or for checks or tokens rwlwm.nhln- in money, or played for

chance’
Crimes and Punishments—Indians—Selling Liquor to Indians — Federal Laws,

4. Members of the Shoshone tribe of Indians are not recognized as the wards of the Govern-
ment, and, not being accorded the aid and protection of the General Government, the duty of
protecting them devolves on the State Government. Persons arrested for selling liquor to
Shoshone Indians should be prosecuted therefor under state law

Crimes and Punishments—Slot Machines,
Under Stats, 1909, pp. 307-309, it is not unlawful to operate, maintain or keep slot
machines when they are paid for cigars, cigarettes, drinks or trade
Criminal Actions, Powers of Commissioners in, See Counties 2.
Criminal Procedure, See Courts.
Courts—Criminal Procedure—Attorneys,

The fee provided for an attorney appointed to defend a person indicted for any offense by
Stats, 1911, p. 318, should be allowed for each person defended, whether he be tried jointly
or severaliy

Dams or Weirs, Construction of, See Crimes and Punishments 1,
Dance Halls, See Licenses §

Death Certificate, Correction of Errors in.  See State Board of Health,
Deer, Right to Sell, See Fish and Game 1,

Dentistry, See Physicians and Surgeons,

Deputy Health Otficer,  See Otficers 3,

Deputy Superintendents of Public Instruction. See Public Sehools 2-3,
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Distriet Attorneys—Duties as Advisers of School Trustees Hehool Trustees, Power to Employ
Private Counsel.

It:is the duty of the District Attorney to render legal opinions to School Trustees when
requested to do so: the law does not require him to render further services, It is within the
power of School Trustees to employ such legal assistance as they may deem necessary to pro-
tect the school interests and to pay a reasonable compensation for such services when ren-
dered ,

District Attorneys, Expenses Outside of County, See Counties 2,
* Doing Business in this State.” See Corporations 2,

Doves. See Licenses 5.

Druggist Liguor License, See Licenses 15,

Due Process of Law, See Railroads,

Duties of Secretary of State, See Elections 1, 2

Eight-Hour Laws, see Employer and Employee 1. Compilation of, see Employer and Employee 2.
Elections ~General Election—Ballots—Candidates for President and Vice-President —Secretary of
.\‘mu-. Duties of.

It is the duty of the Secretary of State to certify to the various County h«rkn the names
of lhu candidates for President and Vice-President of the various parties, which names shall
precede the names of the Presidental Electors of the respective parties

Elections—General Election—Ballots, Form of —~Constitutional Amendments, How to App«nr—
Secretary of State, Duties of,

2. In certifying the various constitutional amendments to the County Clerks as the same
shall appear upon the general ballot, it is the duty of the Secretary of State to certify the
titles of the various amendments as passed by the Legislature and to add after such titles,
where there is not in the title of any proposed amendment any indication of its purport, a brief
statement embodying the purport thereof

Elec Lmnu--(n-m-rnl Election-—Nomination of Candidates— Fees for Filing Nominations,

The only instance in which a candidate does not have to pay a fee for filing nomination

xm;mr- is when he is a candidate for an office which carries no compensation with it
Elections—General Election— Primary Election-Secretary of State—Notice of Election— Presi-
dential Electors.,

The omission of the comma after word " vacancies” in section 2, Stats, 1909, p. 273, as
appears in the amendatory Act of 1911 of the Primary Law of 1909, Stats, 1911, p. 334, was due
to a clerical error, and not to a degire on the part of the Legisiature of 1911 to amend this Act
in this particular. Under the Direct Primary Law there is no authority for the Secretary of
State, in 188uing a notice designating the offices for which candidates are to be nominated
at the primary elections, to include in the notice candidates for the office of Presidential
Electors

Elections ~General Election —~Registration —Indians, Citizenship of —Right to Registration.
i subject to

. An Indian is not a ecitizen of the United States by birth, because not born
the jurisdietion thereof.” He cannot make himself a citizen without the consent and coop-
eration of the Government. An Indian, not being a citizen of the United States. is not entitled
to register and vote

Elections—General FElections -Registration—Officers-—State Officers, Residence of —Place and
Manner of Registration,

6. Residence once acquired is not lost by a temporary abser while attending to the duties
of a public office with the intention of returning, The provisions of the registration Act, in so
far as they direct the mode of procedure in the matter of registration, are generally to be
regarded as directory, and not as mandatory. If the Registry Agent is satisfied that an elector
occupying a state office is still a resident of a distriet and entitled to be placed upon the regis-
try list, it is his duty to act upon hig request by mail

Elections—General Election— Registration, When Closed.

7. When the last day of a period of time within which an act is to be done falls on Sun-
day. that day is exeluded from the computation, and the act may be rightfully done on the
following day. an exception to the rule existing when the act in question may be lawfully
done on Sunday. The 20th of October falling in 1912 on Sunday, the period of registration
for said year closes on October 21, at 6 p. v

Elections—General Election—State Central Committee - Nomination of Candidates —Vacancies on
Ticket. When May Be Filled,

%, There is no time specified within which a vacaney oceurring after the holding of any
primary elections shall be filled. [If a vacancy occurs in a nomination by convention, or by
petition of electors, such vacancy may be filled at any time before the day of election

Elections ~Primary Elections, Ballots for, Form of.

4. In the preparation of primary election ballots, where there are two places to be filled
and but one person in any party has declared himself an applicant for nomination, the direc-
tion Lo voters in such case to be set opposite the name nf such office should be ” vote for one™

Elections — Primary Elections — Nominations for—Conventions — Petitions of Electors —Writing
Names Upon Ballot,

10, Section 1737, Rev. Laws, provides one and the only way by which candidates for elect-
ive public offices shall be nominated by a party and be entitled to have the names of such can-
didates appear on a general election ballot under a party designation. The candidates of a
particular party cannot be put on the general ballot by petition and secure the party name,
No names can be written upon the ballot at primary elections except for the choice of a com-
mitteeman in the particular precinet

Elections Primary Election ~ Nominations for Office,
No eandidate ean be nominated for an elective office except by direct vote at primary
elections, or by petition of electors, and the name of no candidate can appear on official ballots
al a primary election unless a proper nomination paper has been filed

114
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Elections —Primary Elections — Nominations for Office—Conventions -Nominations by Petition of
Electors—Who May Sign Petition,

12, As section 1838, Rev. Laws, referring to conventions, does not apply to direct primary
elections, and ax there is no other provigsion of law prohibiting electors from signing petition
of electors, as provided in section 1836, Rev, Laws, a person who has voted in a primary
election can sign n petition of an independent eandidate for nomination to an office to whicha
nominee was selected at said prima If the party the voter afliliates with and votes the
party ticket of at said primary election has no candidute for a particular office, the voter
can, after participating in such primary, sign the petition of an independent candidate for
such offi i

Elections — Primary Election — Nomination for Office—Nomination by Petition of Electors—How
Indicated on the Ballot—Secretary of State, Duties on Petition of Electors, Fees of.

13. Upon receipt of a petition of electors nominating for various state offices the persons
therein nmm-d and requesting that they be designated upon the general election ballot as mem-
bers of the ” Progressive” party, it is the duty of the Secretary of State to refuse to place such
party designation upon the official ballot after the names of such candidates., The proper
designation to be placed after the names of such candi 4 i8 " Independent.” There is no
iling fee required by law for the filing of such nomination certificate

Elections — Primary Elections—Officers-—Candidates, Qualification of.
. The fact that a person is blind is not a disqualification under the law for holding office.
A candidate defeated at the primary election for an office cannot run for the same office
independently at the general election A ¥
l-,lwuun» Primary Elections, Publication of Notice of.

15. Where the maximum number of newspapers is used for publication of notice of primary

election, the two selected should be those designated in section 1746, Rev. Laws..... . ___

l'.k-(-(uma Primary Elections—Registration,

The only construc tion that can reasonably be placed upon section 1733, Rev. Laws, is
thnl ‘the expression " shall hn\'v registered a vote”should be construed to read as if written
“shall have registered to vote,” for it is plain that the purpose of enacting this section was to
provide for a single registration for both the primary and general elections

Elections— P'rimary Elections—Registration—Transfer of Registration.

17. By section 1707, Rev. Laws, it is the intention of the Legislature that every elector should
register every two years and that such registration is good and valid for all subsequent elec-
tions of eve kind until the period for reregistration occurs, the approach of the event speci-
fied in said section, 1. ¢., a general election. The law contemplates but one registration in
each two-year period, and if an elector loses his right to vote in the distriet in which he is
registered, by reason of his removal therefrom, the proper way for him to regain his electoral
privilege is to obtain a certificate as provided in section 1714, Rev. Laws, and act as therein
provided e

Elections— Primary Electi Registration—Towns and Cities, Registration in.
I8 8 L1911, 32, providing for a uniform method of registration throughout the State,
is superseded by the subsequent Act of March 24, 1911 (Stats, 1911, p. 370), in so far as registra-
tion in cities polling over 2,000 votes at the last preceding general election is concerned ...
Elections -~ Registration—Registry Agent, Eligibility of Females as.

19. A female is not eligible to the office of Registry Agent or deputy for the reason that,

under the law, there is no authority for a female to administer anoath. . =S
Elections—State Central Committee—Conventions—Party Platform.

20, Under the provisions of section 1760, Rev. Laws, the .\"nn( entral Committee selected in
the yvear 1910 held and exercised its power until the selection of a new State Central Com-
mittee by the various parties, in convention assembled, in 1912, and such new State Central
Committee will hold and exercise its power until the assemblage of candidates, on the fourth
Tuesday of September, 1914, shall select a new State Central Committee as provided by the
first portion of said section = o

Electors, Petition of, See Elections 10, 12,
Emergency Loans. See Counties 3, 6.
Employer and Employee— Eight-Hour Law —Mines and M Watchmen,

. The eight hours' employment contemplated by Stats, 1903, p. 33, means eight hours'
actual labor. A person employed as a watchman in. about and upon the surface workings of
any mining grounds and premises is included in the term " workingman,” as used in Stats,
1911, p. 378 - s =l

Employer and Employee— Eight-Hour Laws—Compilation of,
2, A compilation of the eight-hour laws of this State
Employer and Employee—Employers’ Liability Act—When C. umpensatwn Lonlnler)te~

3. Under section 1920, Rev, Laws, the employee is entitled to compensation for the ten days
immediately following the injury, but the disability must be sach as to prevent him from
performing his regular services for ten days or more B S L P

Employers’ Liability Act, see Employer and Employee 3. When Compensation Commence:
Employer and Employee 3.
Escaped Convict. See Extradition 2,
Expert Accountants, See Board of Examiners,
Express Companies, see Licenses 4. Shipments from State, see Fish and Game 2.
Extraditable Crimes, Abandonment of Children. See Extradition 1.
Extradition—Children, Abandonment of, raditable Crime.
A misdemeanor is such a crime as is contemplated by the Constitution of the United
States in matters relating to extradition
Extradition— Escaped Conviet.
2. Extradition laws apply to escaped convicts, ‘The term "charged” applies to persons
convicted as well as to a person merely sought for the purpose of trial. An escaped convict
isa " fugitive from justice” within the meaning of extradition laws . . = S
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Extradition—Governor, Duty of, in Extradition Cases.

3. It must appear to the Governor of the State to whom the demand for «xtndltlon is pre-
sented, before he can legally comply with it: First, that the person demanded is substan-
tially charged with a crime against the laws of the State from whose justice he is alleged to
have fled, by an indictment or an affidavit, certified as authentic by the Governor making the
demand; and, second, that the person demanded is a fugitive from the justice of the State the
executive authority of which makes the demand 3 2

)xtmlltmn Sufficiency of Indictment—Governor, Duty in !uxlrndltmn Matters.

. The obligation of the Executive of a State to deliver up a fugitive from justice on
dvmnml of the executive of another State arises only when the fugitive is Ievally charged
with a crime committed within the State demanding his surrender

Extradition, Fees for. See Secretary of State 3.

Federal Homestead Entries. See Taxation 8.

Federal Laws. See Crimes and Punishments 4.

Fees for Certifying Copies. See Secretary of State 1.

Fees of Secretary of State. See Officers 1, Corporations 4, 5, 8, Secretary of State 2, 3, State Militia.
Fees for Statistical Reports, See Counties 10,

Fees of Witnesses. See Counties 2.

Fish and Game—Deer—Right to Sell Animals Killed.
1. Under sections 2092-2094, Revised Laws, one is permitted to sell deer, killed by himself,
within the number therein limited, to actual consumers of the flesh thereof, but it is unlawful
for the person so killing said deer to sell the same to any one who will vend it out at retail to
the consumer ____ g = B IS L

Fish and (mmt’—Exprem (‘omymmei ihmmont of Fish from State,
Under section 2051, Revised Laws, it is unlawful for an express company to receive for
thpment outside of the State any of the varieties of fish therein named .

Fish and Game—Game Wardens—Licenses to Aliens. \
3. The price of the license to be issued to aliens under section 3, Stats, 1909, p. 39, is $25.... 27

Fish and Game—Shipment of Fish into State.
4. There is no law which prohibits the shipment into this State of fish raised or caus{ht ina
foreign State. - Bl =

Fish and Game— Frunqporlatmn (,ompames—Ra\|ruads~—‘3hwmems of (znme
5. There is no state law prohibiting railroads from accepting consignments of game for
shipment from one point to another within this State_. ..

Fish and Game. See Licenses 5, Crimes and Punishments 1.

Fish, Shipment of, into State. See Fish and Game 4.

Fish, Shipment of, from State. See Fish and Game 2.

Foreign Corporations, see Corporations 1-4. Duty to File Copy of Articles, see Corporations 3, 4.

Gambling. See Crimes and Punishments 2, 3.

Game, Shipments of. See Fish and Game 5.

Game Wardens. See Fish and Game 3.

General Corporation Law. See Secretary of State 2.

General Election. See Elections I-§.

Glove Contests. See Licenses 6.

Governor, Duty in Extradition Cases. See Extradition 3, 4.
Governor, Duty in Reviver of Corporations. See Corporations 7.
Gypsum Mines. See Taxation 3.

Holding More than One Office. See Officers 2.

Indemnity Lands. See Public Lands 1.

Indians. Citizenship of. See Elections 5.

Indians. See Crimes and Punishments 4.

Indians, Right to Registration. See Elections 5.

Indictments, Sufficiency of,in Extradition. See Extradition 4.
Intelligence Offices. See Licenses 7.

Investment of School Moneys. See State University.
Itinerant Merchants. See Licenses 12.

Judicial Districts. See Taxation 2,

Later Enactments. See Legislature 2
Legislature—Appropriation—Adjutant-General,
1. The .mprmumnun for contingent expenses of the Adjutant-General’s office. care and
transportation of military property, is under the care and control of the Adjumnt General
and may lawfully be expended by him for clerical services in his office

l&-mslmlm Later Enactments— War Claims.

The Lesgislature is not bound by any enactment of a previous session, but can increase
or xlu rease the per centum allowed to attorneys for the collection of war claims of the State
against the Government of the United States, can abolish it entirely, or provide a lump sum in
payment
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Legislature Statutes—Majority Necessary to Pass. i "

3. A mujority of all members elected, and not a majority of those present. is necessary for

the passage of a bill or joint resolution 5 L ot
Legislature  Temporary Adjournment. v ; o i

4. During the session of the Legislature either house may adjourn from Thursday until

the following Monday without the consent of the other
Legislature. See Constitutional Law 1, Code Commission 1.
Licenses— Billiard Tables, 1 . 3

1. The term "billiard table,” as used in Cutting, section 1187, includes all tables used in
public resorts whether for playing billiards or for playing pool 3

Licenses—Billiard Tables—Pool Tables, y

2. By the enactment of section 1187, Cutting, providing for licensing " billiard tables” the
Legislature had in mind and intended by said expression to includ
in public resorts, whether for playing billiards or for playing pool

Licenses—Dance Halls.

3. The Sheriff is not warranted or authorized in demanding or collecting a dance-hall or
concert-saloon license unless it is made to appear lhut the proprietor thereof empioys, or has
in his employ. as owner of said saloon, women or girls to dance therein, or to solicit the pur-
chase by persons viail‘inu such saloon, either directly or indirectly of any kind of liquor, or
wine or cigars; such circumstances being necessary to appear tobring the dance hall within
the provisions of Stats, 1903, p. 26 L e

Licenses—Express Companies, -

4. Under section 3728, Rev. La-vs, a license ﬁhuulli' be taken out by any express company
doing business in this State and ~ngaged in transmitting gold dust, gold or silver, coin or bul-
lion from any place in this St=ce to any place without this State, or from one place to another
within this State, for proit : - :

Licenses—Fish and Gar e—Doves, A

5. There is nothing in section 1, page 16, of the Fls_h_and Game Laws .fur 1911 which( pro-
hibits the killing of doves. Every person, however, klll!r)g any of the wild birds or animals
of this State, without first procuring a license therefor, is guilty of a misdemeanor. __ <

Licenses—Glove Contests. . . E

6. Under section 3881, Rev. Laws, glove contests in which the contestants in any way,

directly or indirectly. receive any compensation, wager or a reward, must be licensed
Licenses—Intelligence Offices. ¥ =

7. A license fee of £15 per quarter should be collected from the keeper _uf an intelligence

office under section 1187, Cutting, whether the same is conducted in connection with any other

business or not, and irrespective of whether the keeper charges a fee for the services rendered
ornot

Licenses— Liquor Licenses—Merchant’s License,
Persons who keep and sell cigars. cigarettes or tobacco, or either of these articles in

connection with the retail liquor business, are subject to the payment of a merchandise license
therefor

Licenses—Liquor License Not Transferable.

9. A state liquor license issued in the form set forth in section 3778, Rev. Laws, provides the
town and county in which said business is licensed, and according to section 3777. Rev. Laws.
a person, firm or corporation licensed to do business in one town cannot transfer that place
of business to any other town or county under such license =

Licenses— Liquor License—~Wholesale Liquor License,

10. A eorporation manufacturing malt liquors in one county, and having branch offices in
another county, where its goods are stored and sold by its agents at wholesale, is required to
pay a wholesale license for each branch office. Every corporation doing a wholesale liquor
yusiness in this State must take out a wholesale and retail license for each separate place of
business that it maintains

Licenses— Lottery Defined—Shooting Galleries,

11. Shooting galleries offering prizes or merchandise to the person making the highest

score do not come within the Act prohibiting lotteries 3 g
Licenses—Merchant's License—Itinerant Merchants.

12. The license for itinerant and unsettled merchants, traders, auctioneers or peddlers is

fixed by section 3892, Rev. Laws
Licenses t Machines

13. All persons desiring to operate slot machines for merchandise premiums must procure

a license upon the same by the quarterly payment of $2

Licenses—Slot Machines— Disposition of Moneys Collected from Licenses of.,
Under Stats. 1905, p. 77, one-half of the licenses coilected thereunder goes to the State
al Fund and the other half to the county in which such license is paid
; Liquor License—Druggist's Liquor License,
15. Under the provigions of section 9, Stats. 1905, p. 228, the $12 annual license therein pro-
vided for retail drug stores does not authorize or warrant the sale of liquor at such stores
except when prescribed by a duly licensed and practicing physician

Licenses -State Liquor License Not Transferable,
A state liquor license issued in the form set forth in Cutting, section 3778, is not trans-
ale, assignment or otherwi and a person, firm or corporation licensed to do busi-

one town cannot transfer that place of busine to another town or county in the State
such license =
Licenses—Surety Companies
Ve irety company failing to pay the license provided under Stats. 1904, p. , for one
year, & afterwards paying the same, is entitled to elaim and date its entry into and right to
do business in this State under the latter license only
Licenses to Aliens, See Fish and Game 3.

Liquor Licenses, See Licenses 510,
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Liquor License Not Transferable. See Licenses 9,
Live Stock—Quarantine—State Veterinarian, y
1. There is no express statutory provision authorizing the killing of diseased live stock by
the State Veterinarian; provision is made for their quarantine only 3

Live Stock—State Veterinarian, Services of, Claim Against the State.
2. The services rendered by the State Veterinarian, in making a test of a horse for glanders,
is a proper charge against the State 4

Live Stock, See Railroads.
Lottery Defined. See Licenses 11,
Lyon County. See Counties 10,

Merchants’ Licenses. See Licenses 8, 12.

Mineral Lands. See Public Lands 3.

Mines and Mining. See Employer and Employee 1, Public Lands 2, Taxation 4, 6. 7.
Mining Corporations. See Corporations 6.

Net Proceeds of Mines. See Taxation 5, 6.

Nominations for Office. See Elections 11-13.

Nomination of Candidates. See Elections 8.

Nomination of Candidates by Petition, Who May Sign. see Elections 12, How Indicated on Ballot,
see Elections 13.

Normal Training Schools. See Public Schools 1.

Notaries Public. See Constitutional Law 2.

Officers—Bonds—Official Bonds ecretary of State, Fees for Filing and Recording Bond.
he Secretary of State is authorized to demand and receive a $5 fee for filing and record-
ing each official bond. All official bonds required by law to be filed with the Secretary of State
should be recorded by him e s
Officers—Holding More than One Office.

An elected officer may hold an appointive office, and draw salaries for both sgur:h offices,
provided such appointment does not conflict with article 4, section 8, of the Constitution, and
provided also he has the necessary qualifications for such appointive office e

Officers—State Officers—State Board of Health—Salaries—Deputy Health Officer—Counties.

. Under Stats, 1911, p. 392, sec. 6, any salary which the County Commissioners shall deter-
mine upon, not in excess of $25 per month for local deputy health officers, is the compensation
contemplated X = z Sol - 2 i

Officers—State Officer State Veterinarian, Salary of,

4. The salary of the State Veterinarian being established in Stats. 19( . 235, at " not to
exceed $1.800 per annum,” it does not come within the meaning of the decision in the case of
State, ex rel. Davis, v. Eggers, 29 Nev. 469, and does not constitute an appropriation out of the
treasury for the payment of such salary .

Official Advertising. See Counties 7.
Official Bonds. See Officers 1.
Officers, Qualification of, see Elections 14. Registration of, see Elections 6. Tenure of Office, see

Constitutional Law 3.
Officers of State Militia, Fee for Commission. See State Militia.

Party Platform. See Elections 20,

Patented Mining Claim:s empt. See Taxation 7.

Petition of Electors, see Elections 10, Who May Sign, see Elections 12,

Physicians and Surgeons - Dentistry.

A physician and surgeon, engaging in the general practice of dentistry, must procure a
license therefor as provided in section 1, Stats. 1905, p. 242

Poll Taxes. See Counties 1.

Pool Tables. See Licenses 2

Postmasters, Eligibility of, as Notaries, See Constitutional Law 2.

President and Vice-President, Candidates for. See Elections 1.

Presidential Electors, Notice of Election of. See Elections 4.

Primary Elections, see Elections 4, 9-1x, Fees for Filing Nominations, see Elections 3. Form of
Ballots for, see Elections 9. Nominations for, see Elections 10, Registration for, see Elec-
tions 16. Publication and Notice of, see Elections 15,

Publication of Notice of Primary setions.  See Elections 15,

Public Administrators. See Counties 9.

Public Health, See Cattle.

Public Lands ~Railroad Grants—Indemnity Lands—Rights of State—Taxation —Right to Tax

When May be Taxed.
L. The filing of the Central Pacific Railroad Company lieu-land lists is made under author-
ity of " An Act for the relief of settlers on railroad land" (18 Stat. L. 191). The State has no
ground on which it can successfully contest these filings. The lands embraced in said filings
are tuxahble as soon as the filings have been approved by the Secretary cf the Interior

Public Lands - School Lands ~Mineral Lands —Mines and Mining.

2. Under sections 2456-2459 and 3226, Rev. Laws, any of the public land of this State is
subject to entry as mineral




REPORT OF THE ATTORNEY -Gl AL 229

Public Lands State Lands—State Land Register—Correction of Errors.

3, It is the duty of the State Land Register to make such corrections in contracts for the
sale of stute lands. when necessary, that they will correstly express the intention of the par-
ties to such cont . An application filed for un erronesus acreage does not invalidute the
application, provided the real intention of the parties can be ascertained from such application

Public Lands, See Taxation 8.

Publie Schools— Normal Training Schools, Appropriation Therefor—Controller, Duty in Relation to.
1. There is nothing mandatory in sections 185-190 of the Act " concerning public schools”
(Stats, 1911, p. 227) as to the time of establishing normal training schools, and therefore that
provigion of sutelivision 2 of section 189 of said Act, designating October and February of each
vear as the time o set the moneys apart, is not mandatory upon the Controller, but merely
directory
Public Schools = Board of Education—Superintendent of Public Instruction Deputies,
Appointment of

2. Under section 9, Stats. 1911, p. 183, in order to make an effective appointment of a Dep-
uty Superinter of Public Instruction, the Superintendent of Public Instruetion must nom-
inate, the State Eoard of Education must appoint, and the appointee must qualify by taking
ottice . . i . . RS

Public Schools—Superintendent of Publie Instruction —Deputy Superintendent of Public Instruc-
tion, Appropria® for—Statutes, Repeal of, Construction of.

3. The amount money provided for Deputy Superintendent of Public Instruction, Dis-
trict No. 1. for traveling expenses is $1,000, as provided by Stats, 1911, p. 80, section 40, notwith-
standing sectior Stats, 1911, p. 189, provides " that not more than $800 shall be paid from the
General Fund of the State in settlement of claims for such traveling expenses of any Deputy
Superintendent of Publie Instruction during any one year” i Sty

Public Schools—Sugerintendent of Public Instruction—Traveling Expenses, Appropriation for.

4. The travelnz expenses of the Superintendent of Public Instruction is provided by Stats.
1911, p. 185, section 6 subdivision 1, and not out of the fund appropriated by Stats, 1911, p. 78,
section 34, which section was repealed by the first-mentioned Act

Public Schools. See Constitutional Law 4, Taxation 10.

Quarantine. See Live Stock 1, Cattle.

Railroads - Live 8t ss of Law. . 2
Section 3 Act requiring all railways to give public notice of live stock killed or

injured by th comotives or cars,” ete., is unconstitutional as contrary to the " due process
of law " elause of the fourteenth amendment to the United States Constitution

Railroads, See Fis nd Game 5,

Railroad Grante blie Lands 1.

Real Property, Asse t of Mortgaged. See Taxation 1

Registry Agents F ty of Females as, See Elections 19,

Registration, se ns 5. 6,19. At Primary Elections + Elections 16, 1%, In Towns and
Cities, see Elec # 1%, Transfer of, see Elections 17. When Closed, see Elections 7.
Revenue, See Taxation

Reviver of Corporat 3. See Corporations 7.

See Officer
*hool Lands. See Py Lands 2,
“hool Monevs, Ins ent of, See State University,

hools—Virginia ( wl of Mines, Appropriation for—Statutes, Repeal of.
Section 39 of ral appropriation Act (Stats. 1911, p. 7%) was repealed by Stats. 1911,
p. 281, and the lat 1= contains the only provision that was made by the Legislature at said
session for the « rt and maintenance of the Virginia City School of Mines

ool Trustees—Druties of District Attorneys as Advisers of—Power to Employ Private Counsel.
See District Attorneys

rretary of State—Caorporations—Fees for Certifying Copies.
1. Where copy irnished ™ by applicant, the Secretary of State is authorized to charge
two dollars for 1% to same. Where copy is made by Secretary of State, he is entitled
to 4 cents per fo. five dollars for certificate and seal . v

‘ecretary of State. Fews of —Corporations—General Corporation Law,
Under se n 12 of the General Corporation Law, the fee to be charged by the Secre-
tary of State fo notice of change of place of business of a corporation is one dollar
cretary of State. bees of ~Extradition, Fees for—Constitutional Law—Statutes, Construction of.
L. The provision in section 7435, Rev. Laws, in regard to fees in extradition cases, is an
extraneous sub jes st germane to the titleof the Act, which purports to relate exclusively to
“eriminal eas nis State.” It is also open to the vice of duplicity of subject, and said pro-
vision is there - 1 and of no effect
cretary of State, orporations 4, 5,
cretary of State, | i of, see Elections 1. 2. On Petition of Electors, see Elections 13. Fees
of. see Electior ste Militia. For Certified Copy. see Corporations &, For Filing Bond,
see Othcers 1. Nos for Election of Presidential Electors, see Elections 4.
& Liquor to It See Crimes and Punishments 4
Sheriff. See Countie
Shipments of Game e h and Game 5
Shooting Galleries » enses 11
Slot Machines, se and Punishments 3, 5, L 5 13, 14, Disposition of Moneys Col-
lected from | « Licenses 14

State Board of Ed See Publie Schools 2,




230 REPORT OF THE ATTORNEY-GENERAL

State Board of Health—Death Certificate, Correction of Errors in,

The duty of sxeeing that certificates of death contain triue and correct data devolves upon
the Secretary of the State Board of Henlth, [If it should come to his knowledge that some of
the facts stated in a certificate are not correct, it is his duty to make the certificate show the
true facts 149

State Board of Health, See Officers 3,

State Board of Revenue, See Counties 3, 6,

State Central Committee. See Elections 5, 20,

State Land Register. See Public Lands 8.

State Lands, See Public Lands 3.

State Liquor Licenses, see Licenses 15. Not Transferable, see Licenses 16,
State Militia, Officers of ~Secretary of State, Fee for Military Commission.

Under section 35692, Rev, Laws, the Secretary of State is entitled to charge the sum of five
dollars for the issuance of commissions to the officers of the state militia .

State Officers, see Officers 3, 4. Residence of, Place and Manner of Registration, see hhw((nnn 6.
State Prison Commissioners—Conviet Road Work, Appropriation for—Disposition of Receipts,

1. Under Stats. 1911, p. 73, the sum of $20,000 appropriated therein was placed in the gen-
eral road fund, and all moneys paid in by any county should be placed there also and this is
a cumulative fund. The money accruing from the 50 cents per day for convicts should remain
in the general State Prison Fund, against which warrants are drawn upon claims for clulhmz
and commissary supplies for road work

State Pmum Commissioners —Convict Road Work, Appmpnmmn for— [hspomnon of Rm-mmn

2. Under Stats. 1911, p. 73, the money paid by various counties must go into the general road
fund. and funds for the road work contemplated by said Act become exhausted only after the
£20,000, together with moneys from the counties and amount authorized to be used from the
weneral State Prison Fund, have been expended v

State I'rimn Commissioners—Convietg—~Convicet Road Work- l)lqpmllnm of Mnn?va Received,
The money paid to the Board of State Prison Commissioners by any county, for work
uml Iulx)r by conviets upon the public roads in such county, is to be expended under the direc-
tion of said board in the maintenance of convicts while detailed for and employed upon such
road work
State Seal, Imitation of —Use of, in Advertisements,
There is no Act to forbid the use.of a representation of our state seal in connection wnh
advertising matter
State Tax Levy. See Taxation 10,
State University —School Moneys, Investment of,
. Under United States statutes the Agricultural College funds of the State must be so
invested as to yield no less than five per cent per annum on the par value lhvrwvf
State Veterinarian, See Live Stock 1, 2, Officers 4.
Statistical Reports, Fee for, » Counties 10,

Statutes, see Legislature Construction of, see Public Schools 3, Secretary of State 3. Repeal
of, see Counties 9, Public Schools 3, Schools, Taxation 9.

Superintendent of Public Instruction. See Public Schools 24,

Surety Bonds, Payment of Premium for, See Counties

Surety Companies, See Corporations 5, Licenses 17,

Taxation —Assessment \\ﬂ'\»nn nt of Mortgaged Real P roperty
1. Under Stats. 1911, p. 352, it is the duty of the County Assessor, in overy instance where
real property in his -mml,\ is mortgaged, to deduct the value of the mortgase, as shown by
the record thereof, from the value of the real property which, less such deduction, should be
assessed to the owner of the property, while the mortgage, whether held by resident or non-
resident, should be assessed to the owner thereof
Taxation—Assessment Roll, What Constitutes—Judicial Districts
The assessment roll referred to by section 3 of the Act to create Judicial Districts (Stats,
1909, p, 1%6) is the assessment roll provided for by section 3635, Rev, Laws
Taxation—Bullion Tax—CGypsum Mines, Taxation of Output of.
I. Gypsum is a mineral, and it is the duty of the Tax Collector to exact a bullion tax on the
output of gypsum mines in accordance with the statutes regularly in taxes exacted on mines
Taxation - Bullion Tax-Mines and Mining—" Actual Cost of Extracting” Defined.
The "actual cost of extracting’ is covered by the eost of breaking or removing ore from
the vein, lode or deposit
Faxation—-Bullion Tax—Net Proceeds of Mines,
h. Sections 3687 and 3690. Rev. Laws, relative to bullion tax.applies to the proceeds of all
mines, and it is immaterial whether the mine or mines are owned by individuals or corpora-
tions

Taxation ~Bullion Tax—Net Proceeds of Mines—Mines and Mining.
6. Cost of development work, either by the parent company itself or by lessees, should not
for purposes of taxing proceeds of mines, be figured in estimating cost of extraction of ores

Taxation— Mines and Mining —Assessment, Patented Claims Exempt from,
. When the amount of labor specified in article ten of the Congtitution has been performed
on each patented mining elaim, such e¢laim 18 not subject to taxation

Taxation— Public Lands -~ Federal Homestead Entries, Assessment of,
8, Lands embraced in federal homestead entries are not subject to assessment and taxation
until final entry has been made by the homesteader, Improvements upon said land are taxable. 112
Faxation Revenue—Statutes, Repeal of,
9, Stats, 1011, p. 352, was repealed by Stats, 1912, p. 10 7 i g8
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Taxation—State Tax Levy—Public Schools,
10. The state tax rate for public school purposes for the year 1911 is 10 cents on the $100
valuation as provided by said section 135, Stats. 1911, p, 220, notwithstanding the state tax
levy (Stats, 1911, p. 106) fixes the rate for the General School Fund at 6 cents 25

Taxation, see Counties 4. Of Public Lands, see Publie Lands 1,
Tax Sales. See Counties b,

Temporary Adjournment of Legislature. See Legislature 4,
Towns and Cities, Registration in, See Elections 1K,

Transfer of Registration. See Elections 17,

Transportation Companies, See Fish and Game b,

Unliquidated Claims, Allowance of. See Constitutional Law 5.

Vacancies on Ticket, When May Be Filled. See Elections 8.
Virginia City School of Mines. See Schools,

War Claims. See Legislature 2.

Warrants, Duty of Controller to Draw. See Controller.
Watchman. See Employer and Employee 1.

Weirs, Construction of. See Crimes and Punishments 1,
Wholesale Liquor License. See Licenses 10,

Witnesses, Fees of. See Counties 2.
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