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BIENNIAL REPORT

Seetion 4130, Rev, Laws, provides: “When required, the Attorney-
General shall give his opinion, in writing, upon any question of law,
to the Governor, the Secretary of State, Controller, Treasurer, Sur-
veyor-General, the Trustees, Commissioners, or Warden of State
Prison, hospital, or asylum, or the officers of any state institution
whatever, and to any Distriet Attorney, upon any question of law,
relating to their respective offices.’

During the past two years opinions have been prepared by this
office in response to inquiries submitted by various state officers and
others.

In addition to the following opinions, the Attorney-General, or his
Deputies, have been in daily consultation with one or more of the
officers, of whom he is the legal adviser, on matters of great publie
importance.

OPINIONS OF THE ATTORNEY-GENERAL
SYLLABUS
1. Schools—Emergency Loan-—Public Service Corporation—Duty to Furnish
Water to City.

(1) Stats. 1919, p. 497, provides that governing board of school distriet
may borrow money in emergency. Before adoption of resolution declaring
emergency to exist and authorizing loan, notice of intention to so borrow
must be published in a newspaper of general circulation for at least two
publications, one week apart, The resolution must then be adopted and
~')'r'll]YY1"l to and approved by State Board of Finance.

2) An emergeney tax must be levied immediately to pay loan.

3) Stats, . P 92, see. 14, provides that water company under con-
tract to hnnnh water to e¢ity is bound by its contract therefor, and cannot

change it so as to compel the city to pay portion of necessary expense of

maintaining works,

(4) Stats. 1913, p. 398, requires supply and means of distribution to be
adequate, pressure sufficient, and rate reasonable for fire protection, all to
be fixed by Public Service Commission. If water company desires to be
relieved of any responsibility the matter must be taken up with the com-
mission,

INQUIRY
Carsox Crry, January 8, 1923,
I have your communication of January 6 asking for an opinion in
reference to the following facts, to wit :

You advise me that eighteen months ago the School Trift-
tees borrowed under an emergeney loan the sum of $2.000,
and that this amount of money has not been repaid. You
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request an opinion as to whether or not the Board of County
Commissioners, by resolution adopted, eould borrow or trans-
fer $2,000 sufficient to pay this indebtedness to the school
fund.

OPINTON

You are advised that the governing board of the school distriet must
proceed under the Statutes of 1919, p. 497, by having a meeting of
the board, and declare, by resolution, that an emergency exists and
authorize a temporary loan for the purpose of meeting such emer-
geney. It will be noted from a reading of this section of the Act that
before the adoption of any such emergency resolution, the governing
board shall publish notice of their intention to act thereon in a news-
paper of general circulation for at least two publications, one week
apart. [t is necessary, of course, that an emergency tax be levied
immediately to take care of this loan.

A certified copy of the resolution shall then be forwarded to the
State Board of Finance for its approval.

You will, therefore, borrow a sufficient amount to pay prineipal and
interest. Copies of the resolution, as to form, may be obtained from
Hon. Gilbert C. Ross, Carson City, Nevada,

In reference to the second question propounded, to wit :

You advise me that it has been the custom for the water
company of Virginia City to pay $150 a month for a keeper
to repair, regulate and watch over the three large fire-tanks
which supply water for fire emergeney, and you further
advise that the water company reports that it will be neces-
sary to discharge the keeper unless the city pays $50 per
month towards the salary of the watechman so employed.

Your attention is respeetfully called to an Aet approved January
22, 1877 (Stats. 1877, p. 48). Section 14 of this Aet (p. 52) provides
that during the existence of the contract with the eity for supplying
of water, the water company shall keep all reservoirs, pipes. and
hydrants well supplied with water for the purpose for which they
were constructed.  In addition thereto your attention is respectfully
called to an Act approved March 26, 1913, Statutes of Nevada 1913,
at page 387. Under the provisions of this Aet it is made the duty of
every public utility to furnish to their ¢ity and town a veasonable and
adequate supply of water, at a reasonable pressure for five protection
and at a reasonable rate—all to be fixed and determined by the Publie
Serviee Commission of this State,  Seetion 2 of the Aet further pro
vides and makes it the duty of public utilities to provide means and
all necessary connections for the proper delivery of water for fire
protection,

It appears, therefore, and it is my opinion, that inasmuch as the
services of a keeper arve required to regulate and wateh over the tanks
provided for the supply of water in cases of fire. the water company
is not authorized and cannot make any change under the contraet
wherdby the city would be compelled to pay any charges for this ser
viee, and if the water company desives to be relieved of a responsi
hility the matter must be taken up with the Publie Serviee Connnission,
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Please keep me advised in reference fo this situation so that proper
action may he tauken to give your city fire protection.

Respectfully submitted,
M. A, Diskin, Attorney-General,
Hox. Wt S. Bovie, Distriet Attorney, Virginia ('ity, Nevada.
SYLLABUS

2. Budget Law—County Commissioners.

(1) Transfer of money from one fund to another by County Commis-
sioners acting in good faith and without loss to the county, not ground
for removal.

(2) See. 1540, Rev. Laws (Stats. 1881, p. 32), was amended sections
4826 to 3836, Rev. Laws (Stats. 1003, p. 107), and both were repealed by
Stats. 1917, p. 249, as amended Stats, 1919, p. 406, as amended Stats, 1921,
p. 78.

(3) County Commissioners are not authorized to transfer surplus money
from one fund to another, and, if any fund is exhausted, they should pro-
ceed under section 5. Stats. 1917, p. 249,

(4) County Commissioners are not subject to removal if, under mis-
taken theory, and without loss to taxpayers, they improperly transfer
money from one fund to another,

INQUIRY
CarsoN Crry, January 13, 1923,
I have your telegram, under date of January 10, 1923, requesting

my opinion in reference to the following hypothetical case :

The county budget for a certain year sets aside for a road
fund the sum of $9.400. During the same year this amount
is expended. The Commissioners thereupon, in good faith
and acting for what they believe to be the best interests of
the county, transfer from the general fund of the eounty,
which contained moneys then not needed, additional money
to the road tund and expended these, The road-fund appro-
priation is thus exceeded by several thonsand dollars, There
was, however, no excess of the sum total of the budeet. The
Commissioners were acting without criminal intent. Was
the law violated upon such a statement of faets, so that
removal proceedings under seetion 5 might or might not be
instituted 7 Also advise whether budget law has been modi-
fied by a former statute which specifically authorizes transfer
from certain county funds to other county funds,

OPINITON
The statement of facts made by you presents the following ques-
tions for determination

First—Has the Aet entitled " An Aet to authorize the
County Commissioners of the several counties in this State to
loan or transter surplus woney from one fund to the other,”
approved February 9, 1881 (seetion 1540, Revised Laws of
Nevada, 1912), been repealed by an Aet entitled “An Aet
regulating the fiscal management of counties, cities, towns,
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sehool distriets, and other governmental ageneies,” approved
March 22, 1917, Statutes of Nevada, 1917, p. 249, as amended
Statutes of Nevada, 1919, p. 406, as amended by Statutes of
Nevada, 1921, p. 781

Second—When the Board of County Commissioners in fix-
ing the budget for the year estimated that a eertain amount
was required to maintain the road fund of the county and
the amount so fixed and collected was thereafter expended,
would the action of the board, in transferring in good faith,
and prompted by what they deemed to be the best interests
of the county, a certain sum from the general fund of the
county to the road fund, violate the provisions of seetion 4
of the Aet of 1917, p. 249, as amended 1921, p. 78!

The Act of 1881 (p. 32, see. 1540, Revised Laws of Nevada, 1912)
provides:

Seerion 1. The County Commissioners in the several
counties in this State are hereby authorized and empowered
to transfer any surplus money which may be in any of th
county funds of the respective counties (except the school
fund) from one or more of said funds to another or others,
and transfer the same back to the fund or funds from which
said surplus money was taken at such times and in such
manner as in the judgment of said Commissioners the best
interests of the county may require.

When this Aet was adopted by the Legislature, the business of the
county was not operating under a budget system and the Legislature
had made no provision authorizing emergency loans. It is apparent,
therefore. that. in order to permit the County Commissioners to fune-
tion. some system was required to permit the transfer of surplus
funds from one fund to another.

Lecislative action in 1903 varied the operation of county business
by the adoption of an Act entitled “An Act relating to county gov-
ernment and the reduetion of the rate of county taxation™ (Stats, 1903,
p. 107). Revised Laws of Nevada, sections 3826 to 3836, inclusive,

By virtie of the provision therein enumerated. a budget system was
adopted (see. 3829, supra). and by seetion 3831, supra, the emergency
loan was provided.

The Act of March 22. 1917, Statutes of Nevada, 1917, p. 249,
inaugurated a new plan for the fiseal management of counties and
expressly repealed the Act of Mareh 13, 1903, and provided under
section 3 that the County Commissioners should prepare a budget of
the amount of money estimated to he necessary to pay the expenses
of condueting the publie business for the then current year. The said
Act enacted that the budget should—

estimate  expenditures in detail showing administrative
expense, indigent fund, roads and bridges, interest and
redemption, eounty schools and high-school emergeney;

and further provided :
and the several sums in said hudget, under estimated expen-
ditures, shall be thereby appropriated for the several pur-
poses therein named for the then eurrent fiscal year.
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Seetion 4 of this Aet, as amended by Statutes of Nevada, 1921, p. 75,
provides

that it shall be unlawful for any Commissioner, or any Board
of County Commissioners, to authorize, allow or contraet for
any expenditure unless the money for the payment thereof
is in the treasury and especially set aside for such payment

and further
that any County Commissioner violating the provisions of
this seetion shall be removed from office and a suit to he
instituted by the Distriet Attorney upon request of the
Attorney-General or upon complaint of any interested party.
It is also enacted—
that the provisions of this seetion shall not apply to lawful
advances for the support of county farm bureaus.

Section 5 of the Act of 1917, supra, was amended by the Statutes of
1921, p. 79. in the respect that before the Board of County Commis-
sioners could act on a resolution providing for an emergency loan.
notice of said action must be published in a newspaper for at least
two publications.

It will be noted that no express repeal is contained in the Statutes of
1917, p. 249, with the exception that this statute rvepeals the Aer of
March 20, 1903, contained in the Revised Laws (sections 3826 to
3836, inclusive, Revised Laws of Nevada, 1912),

It is evident that when the Legislature adopted the statute of
p. 249, the legislative intent was to promulgate a system for the
management of the respective counties, and that, in passing said
it was the purpose of the Legislature to divide the respective county
funds into the elassifications referred to in seetion 3 and make
appropriations called for under their respective headings to
appropriation for the several purposes named therein for the
Year.

I am of the opinion that the Statutes of 1917, supra. togethe:
the amendments as made by the Legislature in 1919, p. 406, and 1
p. 78, repealed the Aet of 1881 (see. 1540, Revised Laws of Nevad
1912) anthorizing the County Commissioners to transfer surg
moneys from one fund to another. The Aet of 1917 had
pose the placing of county business under a budget system.
the respective amounts designated therein for the respective
to be the amount which could be expended for the current fiscal v»
To permit the County Commissioners to transfer surplus moneys iro
one fund to another would be to violate the provisions of the Aer of
1917, as amended, supra.

It will be noted that in the Aet of Mareh, 1921, under section
thereof. which is an amendment to the Act of March 22, 1917, au
exception is made in reference to lawful advanees that can be made
by the County (‘ommissioners.

This office has heretofore held-—

that it was the duty of the County Commissioners to make &
budget and that it was unlawful for the Board of County
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Commissioners to contraet for any expenditure unless the
money for the payment thereof is in the treasury and espe-
cially set aside for such payment. (Opinions of Attorney-
General, No. 111, 1913-1914.)

Again in the opinions of the Attorney-General, 1917-1918, No,
it was deeided—

that the County Commissioners were bound by the estimates
made in the budget and that the money in the general funds
of the county could not be used for road construction and that
the deficiency would have to be provided for by an emergency
loan.

I am, therefore, of the opinion that the County Commissioners under
the present laws are not authorized to make transfers of surplus
money from one fund to the other, but if the money in any particular
fund becomes exhausted, it is the duty of the County Commissioners
to proceed under section 5 of the statute of March 22, 1917, as amended
Stats. 1921, p. 79.

In reference to the second query, T feel that the Board of County
Commissioners in transferring the funds were aeting in good faith,
under the mistaken theory that they had the right so to do under the
seetion of the statute indicated.

It is apparent that they were conscientiously endeavoring to further
the best interests of the county and that by reason of their action no
loss acerued to the taxpayer, the county government was in no way
embarrassed, and neither was the county fund in any way jeopardized.

Therefore, in fairness to the members of the board, T do not con-
sider that, under the eirecumstances, I am warranted in requesting that
suit be instituted for their removal.

Respeettully submitted,
M. A. DisgiN, Attorney-General,
Hox. L. T. Winuiamsox, Foreman Grand Jury, Haowthorne, Nevada,

SYLLABUS
3, Corporation—Not Ipso Facto Dissolved by Failure to Display Name, Etc.
(1) Judicial proceedings are necessary before corporation failing to
display name, ete., can be digsolved. The provision is not self-executing,
The Governor may issue certificate of revival upon good showing for
noncompliance, Seeretary of State is not authorized to declare corporation
dissolved,
INQUIRY

(‘arsox Crry, January 16, 1923,

I have vour communication of January 6 reguesting an opinion in
reference to whether a corporation which fails to comply with seetion
16 of the general corporation laws of Nevada, Revised Laws, 1912,
seetion 1120, is ipso facto dissolved, and to the extent that you would
be authorized in permitting the corporate name of such corporation
to be used by another.
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OPINTON
Section 16 provides :

Every corporation organized under this Aet shall have and
maintain in a conspicuous place on its prineipal office required
by section 14, in letters sufficiently large to be easily read,
painted or printed the corporate name of such corporation,
And every such corporation which shall fail or refuse to
comply with the requirements of section 14 and of this sec-
tion, for a period of thirty days, or fail to maintain such office
or fail to have a competent agent in charge thereof, on all
business days of the vear, shall be subject to a fine of not less
than one hundred dollars nor more than five hundred dollars.
to be recovered with costs by the State before any court of
competent jurisdietion by aetion at law. to be prosecuted by
the Attorney-General, or by the District Attorney of the
county in which such aetion or proceeding to recover such
fine is prosecuted. Failure to comply with the requirements
of this section for a period of ninety days shall render the
certificate issued by the Secretary of State void, and the
same can only be revived by a certificate from the Governor
issued for good and sufficient reasons for noncomplianee.

The Supreme Court of the United States has held, in reference to
a similar section—

that a ground was not self-exeenting. although providing that
on a ecertain contingeney ‘‘the corporate powers and privi-

leges should cease and determine.” Frost's Lessee v. Frost-
burg Coal Co., 16 1.. Ed. 637.

In another case decided by the Supreme Court of the United States
a distinetion between conditions subsequent and conditions precedent
is dwelt upon and the necessity for recourse to the courts in case of
conditions subsequent is emphasized.  Bybee v, Orecon & ', R. (o,
35 L. Ed. 305.

While courts are divided on the question as to whether a provision
similar to the provision found in our statute is self-executing. the great
weight of authority holds that sneh a provision is not self-exceuting.

It will be noted further that provision is made, under section 16,
that upon wood canse shown for noncompliance the Governor is
authorized to issue a certificate of revival. If you, as Secretary of
State, under section 16, supra, declared a forfeiture for noncompliance
and permitted a new corporation to assume the corporate name, this
provision of the Act would thereby be ineffectual,

I am, therefore, of the opinion that a judicial procecding must be
instituted before a corporation could be dissolved. For these reasons,
it is my opinion that you are not authorized to declare a corporation
forfeited or to permit the name of such eorporation to be used hy

smather. Respeetfully submitted,

M. AL DiskiN, Altorney-General,
Hon, W, G. Grearnovse, Seevetary of Ntale, Carson City, Nevada,
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SYLLABUS
4. Corporation—Nonprofit Cooperative Association—Fees.

(1) Stats. 1921, p. 366: Only fee chargeable by Secretary of State
against nonprofit cooperative association is $10 for certifying to articles of
incorporation.

(2) Articles of incorporation too broad or inconsistent with powers

granted by statute should be amended.

INQUIRY
Carson Crry, January 16, 1923,
You request an opinion in reference to what fees you may colleet
from a corporation organized under the Aet approved March 23, 1921,

OPINION

You are advised that the only fees that are chargeable against such
an association is the sum of $10 for eertifying to its articles of Ineorpo-
ration.

This statute provides for the oreanization of a nonprofit cooperative
association. Your attention is respectively called to subdivision (f)
of section 2, on page 2, and to the first paragraph on page 4 of the
proposed artieles of incorporation.

[ am of the opinion that the provisions in both of these sections are
too broad and are inconsistent with the powers sought to be granted
to sueh associations by the Legislature of this State, and, for these
reasons. the proposed articles should be amended.

Your attention is further directed to the fact that the articles of
incorporation state that the parties seek to form a eorporation under
the Act approved March 16, 1901, whereas the Act was not adopted
until March 23, 1921, Statutes of Nevada. 1921, p. 366.

Respeetfully submitted,
M. A. DisgiN, Attorney-General.
Hox. W. G. GREATHOUSE, Secerctary of State, Carson City, Nevadua.

SYLLABUS
Sheep—Law Providing for Grazing License Repealed.

(1) Stats. 1915, p. 247, repeals section 4760, Rev. Laws, which |-rn\i\lwl
that persons grazing sheep and failing to secure license therefor might be
prosecuted,

INQUIRY
('arsox Crry, January 16, 1923.

Receipt is acknowledged of your communication of the 13th instant,
requesting an opinion as to whether or not, under section 3769, Revised
Laws of Nevada, 1912, persons engaged in the business of grazing
sheep in your county, and who have failed to pay a license, may be
arrested for violation of this seetion.

OPINION

Section 3769, Revised Laws of Nevada, 1912, was repealed by
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Statutes of Nevada, 1915, p. 236, at p. 247, and, therefore, the provi-
sions of this seetion are no longer operative,
Respeetfully submitted,

M. A. DiskiN, Attorney-General.,
Hox. Joseen T, Moereny, District Attorney, Tonopah, Nevada.

SYLLABUS
6. Election—Variation in Name on Ballot and in Certificate—Duty of Clerk
to Correct.

(1) See. 1795, Rev. Laws (see, 29, General Election Law): Where person
is elected to an oflice. and, through error, Clerk issues certificate of elec-
tion containing variations in name, he should issue corrected commission
to conform to name on ballot,

INQUIRY
("arsox Crry, January 16, 1923,
You advise me that Hon. J. A. Callahan, recently elected Judge of
the Sixth Judicial Distriet Conrt of the State of Nevada, has informed
vou that the commission issued recites his name as James A. Callahan,
but that his name appeared on the ballot and he was elected under

the name of .J. A. Callahan. You request advice as to what action you
should take in the premises,

OPINION
Seetion 29, General Election Laws, provides:
When two or more counties are united in one senatorial.
representative, or judieial distriet for the election of any
“ofticers, the Board of County Commissioners of each county
shall canvass the votes, according to law, of the voters of
their respective counties tor said officer or officers; and the
Commissioners of the county whose initial is the lowest on the
alphabet shall transmit to the Commissioners of the county
of the highest initial a copy of the abstract of the votes for
such officer or officers, when the said last Commissioners shall
make a final abstract and aggregate of said votes., and shall
proceed to canse to be issued certificates of election, and other-
wise to act as is provided in this and the two preceding
sections,

It appears, therefore, that the Clerk of the county of Ihumboldt
has made a mistake in issuing the election certificate under the pro-
visions of this Act. and his attention should be called to the error
that the same might be corrected and a commission issued under the
name as appearing on the ballot,

Respeetfully submitted,
M. AL DisgiN, Attorney-General,
Hox. W. G. Greaxrnovse, Scerctary of State, Carson City, Nevada.
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SYLLABUS

7. Nepotism—County Officer—Deputy—Employ."

(1) Stats, 1915, p. 17, 3 Rev. Laws, p. 2877: County officer cannot law-
fully appoint or employ deputy without compensation who comes within
third degree of consanguinity or aflinity,

(2) The word “employ™ does not necessarily imply compensation,

INQUIRY
Cagsox Crry, January 23, 1923,

You request an opinion in reference to the following facts:

Can a county official appoint or employ a deputy, without
compensation, who comes within the third degree of con-
sanguinity or aftinity, and not violate the nepotism law, as
provided in Statutes 1915, p. 17: Revised Laws of Nevada,
1919, vol. 3, p. 2877

OPINION

You are advised that it is my opinion that a county officer eannot
appoint or employ a deputy without compensation who comes within
the third degree of consanguinity or affinity and not violate the
nepotism law. This law makes it unlawful “to employ or keep in his
employ on behalf of the State of Nevada.”

The word “employ” does not necessarily mean that the party serv-
ing in this capacity receives a reward or compensation. (Common-
wealth v, Griffith, 90 N. E. 394: Mousseau v. City of Sioux City, 84
e Aree
N. W, 1027, Respecetfully submitted,

M. A. DisgiN, Attorney-General.
Hox. Grover L. Kricg, District Attorney, Minden, Nevada.

SYLLABT'S
8. City Official May Hold other City or County Office,
No provision in State Constitution or laws prohibits city official from
holding other eitv or county office, if positions are not incompatible.  The

city charter governs in such cases,

INQUIRY
CarsoN Crry, January 24, 1923,
(‘an a city officer hold any other city or county position

OPINION

You are advised that there is no provision in the Constitution of the
State of Nevada, or in the laws of this State. whieh prohibits a city
official from holding a city or a county position, or prohibiting a
city official from holding two positions under the city: provided, how-
ever, that the vespective positions are not incompatible,

I have not before me your eity charter, and cannot, therefore, state
whether there is any provision therein which might incapacitate a per
son from holding two positions under the eity government,

Respeetfully submitted,
M. A DiskiN, Attorney-General.
[Hox..J. W. Burrows, ity Attorney, .\‘/ul/‘/,\', Nevada,
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SYLLABUS
9. Crimes and Punishments—Assault with Deadly Weapon—Penalty-~Inde-
terminate Sentence—Duty of Court.

(1) Stats, 1921, pe 265, repealing Stats, 19019, p, 191, which amends Rev,
Laws, 6413, was intended to have court, in all cases where judgment of
confinement ix rendered on conviction of any felony for which no fixed
period of confinement is imposed, to fix imprisonment for indefinite term,
within minimum and maximum term preseribed,

(2) Court may impose fine without imprisonment.

(3) In_construing the two sections, all doubts have heen resolved in

favor of defendant, as opinion cannot be revieweod by Supreme Court,

INQUIRY
Carson Criry, January 24, 1923,

You advise that Judge Hart and vourself request an opinion as to
what effeet Statutes of 1915, p. 191, has upon that portion of section
6413, Revised Laws 1912, in reference to the punishment the Court
may pronounce upon a person convieted of violating that portion of
said section which defines assault with a deadly weapon. The par-
ticular portion of section 6413, Revised Laws 1912, material for con-
sideration, reads as follows :

An assault with a deadly weapon. instrument. or other
thing, with an intent to infliet upon the person of another a
bodily injury, where no considerable provocation appears,
or where the circumstances of the assault show an abandoned
and malignant heart, shall subjéet the offender to imprison-
ment in the State Prison not less than one vear or exceeding
two years, or to a fine not less than one thousand, nor exceed-
ing five thousand dollars, or to both such fine and Imprison-
ment,

Statutes of 1915, p. 122, provide

Whenever any person shall be convieted of any felony for
which no fixed period of confinement is imposed by law, the
Courl shall, in addition to any fine or forfeiture which. he
maif vmpose, direet that such person b confined in the State
Prison, for an indeterminate term limited only by the mini-
mum and maximum term of imprisonment prescribed by law
tor the offense of whieh such person shall be convieted ; and
where no minimum term of imprisonment is preseribed by
law, the Court shall fix the minimum term in his diseretion
at not less than one year nor more than five years, and where
no maximum term of imprisonment is preseribed by law, the
Court shall fix such maximum term of imprisonment.

Your query is:

Do the provisions of the Aet of 1915, supra, compel the
Court in pronouncing sentence for violation of section 6413,
supracto ampose confinement in the penitentiary

OPINTON

'Hl" aquestion Jlll‘__‘lll hyes ~n|||l'\\||;pl l»l' o oserions one YI“‘ ProvISIOns
of the statutes of 1915, supra, were still in foree and effect, but the
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Legislature of 1921, Stats, 1921, p. 265, amended seetion 410, and the
amendment reads as follows:

Whenever any person shall be convieted of any felony
for which no fixed period of confinement is imposed by law
and where a judgment of confinement is rendered, the Court
shall, in addition to any fine or forfeiture which he may
impose, direet that such person be eonfined in the State Prison
for an indeterminate term limited only by the minimum and
maximum term of imprisonment preseribed by law for the
offense of which such person shall be convieted; and where
no minimum term of imprisonment is preseribed by law, the
Court shall fix the minimum term in his diseretion at not less
than one year nor more than five years, and where no maxi-
mum term of imprisonment is preseribed by law, the Court
shall fix such maximum term of imprisonment,

The provisions of the indefinite-sentence law, sometimes called the
indeterminate-sentence law, adopted by the Legislature of 1921, noted
an exception in this, to wit: That the provision in said seetion which
reads “for which no fixed period of confinement is imposed by law
and where a judgment of confinement is rendered,” shows that the
Legislature had in mind that under existing laws in felony cases there
might arise violations under which a judgment of confinement would
not be rendered. The purpose of the Legislature, in adopting the pro-
visions of this section, was to compel the Court in all cases where a
judgment of confinement is rendered to fix the imprisonment for an
indefinite term, limited only by the minimum and maximum term.
as prescribed by law,

It must be remembered that the indeterminate-sentence law was
enacted for the purpose of meting out justice on a more equitable hasis
and not to inflict a greater havdship npon those convieted of erime
than already existed. To construe the Aet of 1921, supra. upon the
theory that the Court, in addition to a fine, must pronounce a con
finement sentence, would be to hold that the Legislature had in mind
the repealing of all punishment seetions of statutes whieh imposed a
lichter sentence than that provided by the indefinite-sentenee law.

For these reasons, therefore, it is my opinion that the Conrt in this
case may impose a fine without imprisonment.  1f the Conrt desirves to
impose a prison sentenee, he wonld under the law, enter a Judgment
that defendant be confined in the State Prison for a period of not less
than one vear and not to exeeed two yvears, or he could impose the
prison sentence, as stated, and, in addition thereto, impose a fine.

In eonstruing these two seetions, 1 have resolved all doubts in favor
of the defendant, realizing that the opinion rendered by me cannot
he reviewed by the Supreme Court,

Respeettfully submitted,
M. A. DiskIN, Attorne .l[rlh neral
Hox. 1o 5. WINTERS, District ,|//w'uu/, I"'///un_ Novada.
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SYLLABUS
10.  8chools— Trustee May Not Contract,

(1) Rev, Luws, 3300 (Stats, 101 I, po 183, see, 71, prohibits Sehool Trus
tee from heing pecuniarily interested in any contraet made by the hoard
of which he is o member,

INQUIRY
Carsox Crry, January 24, 1923,
May a School Trustee enter into contracts with School Distriets?

OPINTON

[ am of the opinion that a School Trustec, by reason of seetion 71
of the school laws, is incapacitated to enter into any negotiations or
contracts providing for the disposal to the School Distriets of any
goods, wares, or merchandise, and, therefore, Mr. Treat. a School
Trustee, would not be in a position 1o furnish coal to the school inas-
mueh as he is a Sehool Trustee,

In connection with section 71, it is apparent in sparsely settled
communities it is invoking a harsh rule to prohibit School Trustees
from rendering services to the School Board. and the statute might
be amended to eliminate this feature in communities of this deserip-
oo Respectfully submitted,

M. A, DiskiN, Attorney-General.

Hox. Cuakies Priest, Deputy Superintendent of Public Instruction,
Carson ('ity, Nevada.,

SYLLABUS
11.  Schools—Fund for “Support and Maintenance" of, Not Liable for Expense
of Supervision and Administration—Superintendent of Public Instruc-

tion Is a State Officer—Constitution—Statute, Construction Of,

1) Art, 11, see. 6, of Constitution provides for special tax for “support

and maintenanee” of sehools and University., The salary of the State

Superintendent of Public Tnstroction of Public Instruction, and the sal

aries and expenses of his deputies, are not ineluded within the term

.irx.yhv:!‘

Art. 11, gee, 1, makes the Superintendent and his deputies state

oiicers, and intends their salaries, ete., shall be paid as are those of other

state oflicers,

Art. 4. see, 32, vides fo tion of ofice of County Supérinten-

dent of Sehools,

b) Stats, 1907, 1. 18] bolished 11 office and transferred duties

creof to lle.vM\ Superintendent,

INQUIRY
Carson Crry, January 31, 1923,
[ am in receipt of your communication requesting an opinion con-
cerning the interpretation of artiele 11, seetion 6. of the Constitution
of the State of Nevada, which reads :
The Legistature shall provide a special tax, which shall not
exceed two mills on the dollar of all taxable property in the
B}
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State, in addition to the other means provided for the sup-
port and maintenanee of said University and common scehools.

You make the following inquiry :

Does the expenditure for state supervision and adminis
tration of the publie-school systew come within the meaning
of the terms “support and mainterance’!

Yon desire to be advised further i reference to the provisions of
article 4, section 32, of the Constitution of the State of Nevada.
wherein it is provided for the supervision of the schools through
county paid officers, and your query is

When this funetion was taken over by the State, could
such expenditure be counted as “support and maintenanee”
of schools?

OPINION

Assuming that expenditures for state supervision and administra-
tion is intended to include the salary. office and other administrative
expenses of the State Supervintendent of Publie Instruetion, and the
salaries, office and other administrative expenses of the Deputy
Superintendents of Publie Instruetion. there ean be no question that
such expenditures do not come within the meaning of the terms “sup-
port and maintenance’™ as used in seetion 6, article 11, of the Con-
stitution of Nevada.

Section 1. article 11, of the Constitution provides for a Superin-
tendent of Publie Instruetion and makes him a state ofticer the same
as other state officers, and, of course. intends, there being no special
provision therefor, that he shall be paid the same as other state officers,
and also. in addition thereto, the expenses of his office.

The Constitution (section 32, artiele 41 makes provision for Superin-
tendents of Schools and contemplates. in the absence of a special pro-
vision to the contrary, that their salaries and the expenses of their
office shall be paid in the same manier as other county oftices.

Section 6 of article 11 of the Constitution provides for a special tax
of two mills on the dollar for the support and maintenance of said
University and county schools, Tt fore, manifestly appears that.
provisions having been otherwise o . for expenses of state super-
vision and administration. it was net the intent that they should be
ineluded within the meaning of s ot and maintenanee”™ as used
in seetion 6 of article 11.

Article 4 of section 32 further provides that the Legislature shall
have power to abolish the office of perintendent of Schools as well
as other county offices.  This the Lezislature did by “An Aet to pro-
vide for a reorganization of the syster of sehool supervision and main-
tenance, to repeal all Aets in contlier therewith, and matters properly
connected therewith,” approved Ma 29, 1907.

This Aet provides for the appointment of Deputy Superintendents
of Public Instruetion. and assigns 1o them generally the duties for
merly performed by the County > crintendents of Scehools — their
duties being generally the same - i+ being the intent to replace the
County Superintendents of Sehools. - expenditures for their salaries,
office and other administrative expeoses conld not be held to be within
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the term Csupport and maintenanee™ as used in said artiele 11 of
section 6,

The conclusion must follow, therefore, that expenditures for state
supervision and administration should not he paid out of the fund
provided by the tax mentioned in article 11 of seetion 6 of the Con
stitution, but that such fund should be used exclusively for the “sup
port and maintenanee” of the University and common schools,

Respeetfully submitted,
M. A. DiskiN, Attorney-General.
Hox. W, J. Hestia, Superintendent of Public Instruction, Carson
("ity, Nevada.
SYLLABUS
12. High Schools—Bond Issue Limited—Statute.

Stats. 1921, chap. 81, as amended, limits bond issue for high-school
purposes, and same Aet, par. 5, sec. 7, as amended, limits total bonded

indebtedness of county for all purposes,

INQUIRY
Carson Crry, February 1, 1923,

You advise that School District No. 3 is contemplating the erection
of a high-school building and that you are in doubt as to the amount
of bonds that can be legally issued by a connty for high-school pur-
l'll,\"!‘\,

You state that Lyon County has an assessed valuation of eleven and
one-half million dollars, and you desire to be advised if high-school
honds could be issued to the extent of $172.500.

OPINION

Under chap, 81, Stats, 1921, Lyon County, with an assessed valua-
tion of $11,500.000, may issue bonds for high-school purposes in the
sum of $172,500, provided such issue will not inerease the total bonded
indebtedness of your county to more than $1.150.000.

The statute limits the amount of honds that may be issued for high
school purposes in any case to 11, per cent of the assessed valuation
of the county, and parvagraph 5, section 7 of the Act. as amended,
Further limits the total amount of bonded indebtedness for all PUrposes
to 10 per cent of the assessed valuation.

Respectfully submitted,
M. A, DiskiN, Attorne w-Gieneral,
Hox. W. E. Kixa, Seerctary Wellington Community Center, Welling-
tan, ,\'l I‘l/!l!l,

SYLLABUS
Statutes--Amendment and Repeal—S8ufficiency of Title
(1) When provisions of related Aets are repugnant I Inconsistent,
tter Act repeals former in so far as they contliet
2) Slight error in title of Act amended is It erin Hoterence whiel

lentifie «uflicient
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INQUIRY
CarsoN Crry, February 1, 1923,
You request an opinion as to whether ehap. 229, Stats, 1919, entitled :

“An Aet to amend seetions 32, 34, and 39 of an Aet entitled
“An Act to provide for the support of the government of the
State of Nevada, and to repeal certain Acts relating thereto.”
approved March 23, 1891.” approved April 1, 1919,

repealed the provisions of an Aet entitled

“An Aet to amend an Aet entitled ‘An Aet to provide
revenue for the support of the government of the State of
Nevada, and to repeal certain Aets relativig thereto,” approved
March 23, 1891, and of Acts amendatory thereto,” approved
March 2, 1917.

You further desire an opinion as to the effeet the omission of the
word “revenue” from the title of the Aet of 1919, wherein it appears
to amend the provisions of section 39 of the Aet approved Mareh
23, 1891.

OPINION

An examination of legislative action in reference to the subjeet-
matter covered by these various Acts discloses that the Legislature
heretofore enacted a measure entitled :

“An Aet to amend an Aet entitled *An Aet to provide
revenue for the support of the government of the State of

Nevada and to repeal certain Aets relating thereto,” approved
Mareh 23, 1891, and of Acts amendatory thereof,” approved
March 2. 1917, (Chap. 32, Stats. 1917.)

Section 1 thereof provides for the amendment of seetion 39, Revenue
Act of 1891, and also makes provision for the time and manuner of
sale of property upon which delinquent taxes ave a lien, and states
that such property shall be advertised for sale on the second Monday
of December, and that such property shall he sold on the third Monday
of June next sneceeding.

“An Act to amend seetions 52, 34, and 39 of an Aet entitled
“An Aet to provide for the support of the govermment of the
State of Nevada and to repeal certain Aets velating thereto,”
approved March 23, 1891 approved April 1. 1919, being
chap. 229, Stats. 1919,

Seetion 3 oof this Aet provides for the amendment of seetion 39 of
the Revenue Aet of 1891 and makes provision for the time and manner
of sales of property upon which delinquent taxes ave a lien, and cnaets
that such property shall be advertised for sale after the seeond Monday
in June, and sold on the third Monday in July

It is obvious that chapter 32, Stats, 1917, and chapter 220, Stats.
1019, deals with the same subject-matter, and the provisions of these
two seetions are inconsistent in reference to procedure,  The provi-
sions are so repugnant and inconsistent that the conelusion mnst
follow that the statute of 1919 repeals ehap. 32 of the statute of 1917,
in so far as their provisions ave in cortliet,
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In reference to the variance between the amended and the amenda-
tory Aets, by reason of the omission of the word “revenue” from the
amended Act, | am of the opinion that the failure to correctly recite
the Act amended would not affect the provisions of the amendatory
Act.

Where the title of the amendatory Aet reeites the title of
the Aet amended with that title, an error in referrving to the
date of the passage or approval of the Aet amended will not
vitiate the title. Citizens Street Railroad Co. v. Hough,
41 N. E. 533.
All that the law requires is that the reference to the
amended Act be sufficient for identification. People v. Beaun,
92 N. E. 917, . .
Respectfully submitted,
M. A. DisgIN, Attorney-General,
Hox. .J. H. Wurre, District Attorney, Hawthorne, Nevada.

SYLLARBUS
14, District Attorney—Drainage District—Statute.

Stats. 1913, p, 461, creating drainage district, does not require services
of District Attorney. Ile may therefore advise, prosecute, or defend for
or against such district,

INQUIRY
CarsoN Crry, February 7. 1923,

[ have your letter of the 3d instant. requesting an opinion as to
whether or not you are disqualified. inasmueh as you are the Distriet
Attorney of Pershing County. from bringing an action against the
drainage distriet for damages.

OPINION

An examination of the law cereating this drainace distriet (Act of
1913) makes no provision requiring the Distriet Attorney of the
county to give legal advice to the drainage distriet or to aet in any
capaeity.  Therefore there is no provision of law which would in
any way confer upon you the duties of advising or counseline this
distriet,

I8 Corpus Juris, p. 1309, lays down this doetrine :

It is not a part of the official duty of a county attorney
to prosecute for and defend a drainage distriet located in his
county. Lincoln County v. Roberson, 130 Paec. 947.

I am of the opinion, therefore, that You are not in any way dis-
qualified from accepting emplovment in connection with or against
the drainage distriet,

" Respeetfully submitted,
M. A. Diskix, Attorney-General.
Hox. Boorn B, Goobman, District Attorne i, Lovelock, Nevada,
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SYLLABUS
15. Commissioner Districts—Plan of Local Government Not Uniform
throughout State, Unconstitutional,

(1) Constitution, art. 25, sec. 4, provides that system of county and
township government shall be uniform. An Act providing for commis
sioner districts in one county not applicable to other counties of the State
would he unconstitutional.

INQUIRY
Carsox Crry, February 7. 1923,
You have submitted to me Senate Bill No. 15, which has for its
purpose the establishing of commissioner distriets in the county of
Mineral, and providing for the election therefrom of members of the
Board of County Commissioners, and vou desire my opinion as to
the constitutionality of this Aet.

OPINION

Section 25 of article 4 of the Constitution provides: “The Legisla-
ture shall establish a system of county and township government
which shall be uniform throughout the State.” The provisions of Sen-
ate Bill No. 15 violate this provision of the Constitution of the State
of Nevada, inasmuch as this bill has for its purpose establishing a
system of county government in the county of Mineral, and which
provisions are not applicable to the other counties of the State.

The Supreme Court of this State, in the case of State v. Boyd. 19
Nev. 43, has interpreted and construed this section of the Constitution

and the reasons which prompted its adoption in the following
language :

It is claimed by relator that the provision is a violation of
article 4, section 25, of the Constitution, which provides that
“the Legislature shall establish a system of county and town-
ship government, which shall be uniform throughout the
State.” If this requirement can be expressed more signifi-
cantly in its application to this case, it means that the Legis-
lature shall establish a uniform plan or method for the
covernment of all the counties of the State. [t is a matter of
general knowledge that Legislatures are disposed to adopt,
without particular serutiny, measures proposed by the repre
sentatives of a partienlar locality. affecting it only, and not
the State at large. The objeet of the provision was to pre-
vent this character of legislation in relation to connty zovern-
ment.  Any change in the general system of county govern
ment may affect every county in the State. Among the
advantages attained by this requirement is that legislation
upon this subject will receive the careful attention of the
members of the Legislature in general, all proposed altera
tions will be serutinized, and frequent and disturbing changes
avoided. Respeettully submitted,

M. A. DisgiN, Attorney-General,
Hoxn. J. G. Scrvaiias, Governor, Carson City, Nevada,
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SYLLABUS
16. Cigarettes, License for Sale of—Revenue—Statute.
(1) Stats, 1916, p. 236 (sec. 2): Both wholesale and retail dealers in
cigarettes must pay license,
INQUIRY
CarsoN Crry, February 14, 1923,
You request an opinion as to whether or not under seetion 2 of an
Act entitled “An Act to provide revenue for the support of the govern-
ment of the State of Nevada, and to repeal all Aets and parts of Aects
in confliet therewith” (Stats. 1915, p. 236), the license fee therein
provided must be collected from those who conduet a wholesale or
retail business in selling cigarettes.
OPINION
This seetion provides that “any person, firm, association. or cor-
poration engaged in dealing. in selling, giving away, or offering to sell
cigarettes ® * * ghall take out a license and pay therefor the
sum of $15 per quarter-year.” :
It is my opinion that wholesalers, as well as retailers. engaged in
dealing, selling, or giving away cigarettes must pay this quarterly

license. Respeetfully submitted,

M. A. DiskIN, Attorney-General,
Hon. Harney Harmon, Distriet Attorney, Las Vegas, Nevada.

SYLLABUS
United States and Nevada Constitutions — Statute — Prohibition Act
Unconstitutional — Subject Must Be Expressed in Title—When
Invalid Portion Vitiates Whole Act—Fines—Affirmed by Supreme
Court,.

(1) Stats, 1923, p. 43, is void under art. 4, sec. 17, Constitution of
Nevada, because subject-matter of bill is not expressed in title,

(2) United States Constitution, art. G, sec, 2, makes national law
supreme law of land by which judges of all States are hound.

(3) A legislative Act attempting to extend jurisdietion of national law
is an idle thing,

(4) Section 3 of the statute violates art, 4. sec. 1. Nevada Constitution,
in that it attempts to delegate legislative power to Congress,

(5) Where the intent of an Aect is to accomplish a single purpose aund
its provisions are so mutually connected as to indicate the intent that they
be construed as a whole, if some of such provisions are void, the whole Act
is void.

(6) Section 3 violates article 2 of the Constitution, being section 353,
Revised Laws, as to disposition of fines,

This opinion was affirmed by Supreme Court in Ex Parte Mantell, 47
Nev, 95, 216 Pac, 509,

Carson Crry, February 17, 1923,

[ have your request for an opivion as to the constitutionality of
Assembly Bill No, 64,
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The title of this Aet provides:

An Act to make the provisions of the National Prohibition
Act of the United States of America the law of the State of
Nevada; and to repeal an Aet entitled “An Act to prohibit
the manufacture, sale, keeping for sale, and gift, of malt,
vinous and spirituous liquors, and other intoxicating drinks,
mixtures or preparations, making the Superintendent of the
Nevada State Police ex officio Commissioner of Prohibition,
and defining his duties; and providing for the enforeement
of this Act, and preseribing penalties for the violation
thereof,” enacted pursuant to direct vote of the people, gen-
eral election. November 5, 1918; and an Aet entitled “An
Act prohibiting the sale, furnishing. giving away, or having
in possession of any intoxicating drinks; defining the same;:
making the Superintendent of the Nevada State Police
ex officio Commissioner of Prohibition, and defining his
duties; preseribing penalties for the violation of this Aet
and providing for the enforcement of the same,” approved
April 1, 1919: and to repeal all Aets in conflict herewith;
and other matters conneeted therewith.

I

Seetion 1 “adopts the penal provisions of the Volstead Aet” and
imposes the duty of enforcing the same on Sheriffs, peace officers, ete.

Seetion 2 recites that “all acts or omissions declared unlawful by
the Eighteenth Amendment to the Constitution of the [United States
or by the Volstead Act are prohibited and declared to be unlawful™;
and further, that violations thereof are subjeet to the penalties pro-
vided in the Volstead Act.

Section 3 provides “whenever Congress shall amend or repeal the
Volstead Aect, or enact any other law to enforce the Eighteenth Amend-
ment to the Constitution of the United States, then the provisions of
seetions one and two of this Aet shall apply.”

Section 4 provides that “all fines and forfeitures collected under
any ordinance * * * ghall be paid into the treasury of the city
whose ordinance is violated.”

Only such portions of the provisions of this Aet have been quoted
as are deemed essential for a determination of the questions involved.
TITLE OF THE ACT

Eliminating that portion of the title of the Aet which repeals exist-
ing statutes, the title states:

An Aect to make the provisions of the National Prohibition
Act of the United States of America the law of the State of
Nevada.

The body of the Act reveals an intent to adopt the provisions of
the Volstead Aet. confer jurisdiction upon the eourts of this State in
cases of violation thereof; and impose upon Distriet Attorneys and
peace officers the duty of enforeing the same. No mention, or even
hint, of any sueh enactment is contained in the title of this bill.




REPORT OF THE ATTORNEY-GENERAL B

This Aet, with the exception of the title, is an exaet duplication of
what is known in the State of California as the ** Wright Aet.” It will
be noted that the title of the Wright Act provides:

An Act to enforee the provisions of article 18 of the amend-
ments to the Constitution of the United States: pmhllntnw
all acts or omissions prohibited by the Volstead Act; ; imposing
duties on courts, Prosecuting \Hnrmh Sheriffs, aml other
officers and extending their jurisdietion: and providing for
the disposition of fines and forfeitures.

The difference in the title of the Nevada and (alifornia Aects is
very apparent. The title of the latter Act sets forth:

First—That it is to enforce the provisions of article 18 of amend-
ments to the C'onstitution of the [nited States.

Second—To prohibit all acts or omissions prohibited by the Volstead
Act.

Third—Imposing duties on courts, Sheriffs, District Attorneys, ete.,
and extending their jurisdietion.

Fourth—Providing for the disposition of fines and forfeitures.

The Nevada Act falls far short in its title of expressing the subject-
matter eontained in the body of the bill.
Section 17, article 4, of the Constitution of the State of Nevada pro-
vides:
Each law enacted by the Legislature shall embrace but one
subject and matters properly connected therewith, \\hl( *h sub-
jeet shall be briefly embrac wed in the title, #

The title of Assembly Bill No. 64 discloses a purpose to enact a
measure which would exte ml the |un\<l|(t|tm of the Act of Clongress to
the State of Nevada. This, of eourse, is an idle thing and a mere work
of supererogation. One, in reading the title, would conclude that its
purpose was simply to concede that the State of Nevada is a part of
the United States and \ll]b]c(l to the law of Congress. It is hardly
necessary to state tlu- provisions of the Constitution of the United
States, under section 2 of artiele 6 :

This Constitution, and the laws of the United States which
shall be made in pursuance thercof, * * # ghall be the
supreme law of the land: and the judges in every State shall
be bound thereby, anything in the Constitution or laws of
any State to the contrary notwithstanding,

As was said by the Supreme Court of Pennsylvania, in the case of
Commonwealth v. Sweeney, 61 Pa. Sup. ('t. 367, 373

Now an Aet of the Federal Congress is a law., Where its
terms are applicable, it is as much the law of Penusylvania
as it is of Maine or California,

Construing the words used in this title in their broadest sense, the
conclusion is inevitable that, from the title of the bill, the Legislature
was attempting to enact a measure which had for its purpose the
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applieation, in and within the State of Nevada, of the provisions of
the National Prohibition Law.

This in itself would be a measure without life or meaning, unless,
in addition thereto, further provisions were enacted seeking to enforee
the same, imposing duties for enforecement upon peace officers, and
extending the jurisdietion of courts in reference to violations thereof.

If the intent of the Legislature was to enact a law similar in all
respects to the Act of Congress, but based upon the lawmaking power
of this State, fit words might have been chosen in the title to have
expressed this purpose.

Again, the title of this bill simply refers to the National Prohibition
Law and makes the provisions thereof the law of this State.

Our Constitution declares, in reference to the title of the Aet, that
“the subjecet shall be expressed in the title,” and it cannot be said that
this has been done when the title does no more than furnish a vefer-
ence to the National Prohibition Law, from which by search the true
purpose of the title may be ascertained. As was said by the Supreme
Court of Texas, in the case of Gunter v. The Texas Land and Mort-
cage (‘o,, 17 S. W, 840:

The body of a bill would furnish more ready means of
information to members of the Legislature as to its subject
than would a mere reference in a title to some other law
which it was the purpose of a bill to adopt or amend. No
one would contend that a title as follows: " An Aet to amend
an Act in reference to the subject eontained in the bill to
whieh this is the title,” would be a ecomplianee with the Con-
stitution,

[t is, therefore, my opinion that the title to Assembly Bill No. 64
is contrary to the provisions of section 17 of article 4 of the Constitu-
tion of the State of Nevada, in that the subject-matter embodied in
the bill is not expressed in the title.

I
Section 3 of this bill provides :

Nevada hereby recognizes that its power to enforee the
Eighteenth Amendment to the Constitution of the nited
States should at all times bhe exercised in full concurrence
with the exercise of the like power of Congress; and, to that
end, whenever Congress shall amend or repeal the Volstead
Aet or enact any other law to enforcee the Eighteenth Amend-
ment to the Constitution of the United States, then the pro-
visions of sections 1 and 2 of this Aet shall apply thereto,

This section vests Congress with the power to write laws upon the
statute-books of Nevada and make the same binding and obligatory
upon the people of this State, and is a power that cannot be exercised,
for the reason that it is a delegation of legislative power by the Legis-
lature of Nevada to Congress.

The provisions of section 3 constitute, and are, in effect, an uncondi-
tional surrender of the autonomy of the State to the Federal Govern-
ment. Section 1 of article 4 of the Constitution provides :
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The legislative power of this State shall be vested in the
Nenate and Assembly which shall be designated the Legisla-
ture of Nevada,

In the case of Merchants v. Knott, 111 8. E. 565, at page 571, the
Court said ;
We are of the opinion that the power to bind and loose,
to inaugurate and suspend the operation of a law, to say
where and when it is a law, is, of necessity, an inherent and
integral part of the lawmaking power not to be delegated.
In the ease of Davenport v. Elwood, 107 N. W. 833, the Court said :
One of the settled maxims in constitutional law is that
power conferred upon the Legislature to make laws cannot
be delegated by that department to any other body or
authority,

Seetion 3 further provides that any amendments made by Congress
to the Volstead Act shall, by virtue thereof, he adopted and applied
under seetions 1 and 2 of this Aet. This violates seetion 17, artiele 4,
of the Constitution of the State of Nevada, in that it attempts to
amend an Aet without reenacting and publishing at length its provi-
sions. Further, it is an attempt to adopt prospeectively laws which
may be enacted by the Congress of the United States, and, as was said
by the Court in the case of Moore v. Allen, 30 Ky. 651:

It is a fundamental rule that we cannot adopt prospec-
tively any law that might be passed by a foreien lawmaking
body, because this would enable the foreign lawmaking hody
to write statutes upon our hooks.

111
Inasmuch, therefore, as section 3 of the provisions of this Aet is, in
my opinion, unconstitutional. the question necessarily arises: What
effect would this have upon the other provisions of the bill?
It must be remembered that seetion 6 of the bill provides :
Should any seetion or any portion of any section of this
Act be found unconstitutional. the remainder shall continue
in full foree and effect, it being expressly declared that sueh
is the intention,

The Legislature, in enacting this measure, has provided that all
amendments made by the Congress of the United States should, by
operation of section 3, be applicable in so far as the enforeement of
the prohibition law in Nevada is coneerned. There is herein expressed
an intent by the lawmakers to enable Nevada to operate “in full
concurrence” with Congress in the enforcement of the Eighteenth
Amendment,

No other construetion ean be placed upon the Act. This intent is
apparent: were this not the intent, it would not be so expressed and
furthered by every step in the Act.

Were there a mere desire to employ the machinery of our State to
enforee the provisions of the Eighteenth Amendment, this could be
done by very different means than those employed in the Aet,
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A new law conld be adopted by our Legislature absolutely indepen-
dent of the Aet of Congress,

In the law the same acts or omissions could be punished by the
same penalties as preseribed by the Aet of Congress,

Jut if it were the intention of our lawmaking body to act inde-
pendently and not in “full concurrenee™ with Congress, why did our
lawmakers provide in the Aet for our Jaw paralleling that of C'ongress,
keeping abreast of amendments, dying with a repeal of the congres-
sional Aet, and adopting any new laws of Congress?

None of these things was or is necessary if a different intent is to
prevail,

C'ooley, in his able work on Constitutional Limitations, says:

But if its purpose is to accomplish a single object only,
and some of its provisions are void, the whole must fail unless
sufficient remains to effect the objeet without the aid of the
invalid portion, and. if they are so mutually connected with
and dependent on each other, as conditions, considerations, or
compensations for each other, as to warrant the belief that
the Legislature intended them as a whole, and, if all could not
be carried into effect, the Legislature could not pass the resi-
due independently, then, if some parts are unconstitutional,
all the provisions which are thus dependent, conditional, or
connected must fall with them.

So it will be seen that the rule we must invoke in placing a con-
struetion upon a statnte in an effort to determine the effect of an
invalid portion of the same Act is that, if the purpose is to accomplish
a sinele object and some of the provisions arve void, the whole must
fail, if they are so mutually connected with and dependent on cach
other. as conditions, considerations, or compensations for each other,
as to warrant a belief that the Legislature intended them as a whole.

The rule applicable to this point is forcibly stated by Chief
Justice Shaw in Warren v. Mayor of Charlestown, 2 Gray, 98,
who. after stating the general proposition that some portions
of a statute may be held to be constitutional, while another
portion may be pronounced void, and that in certain cases the
valid portion may stand and the other be rejected. proceeds
to say that “this must be taken with this limitation, that the
parts, so held respeetively constitutional and unconstitu-
tional, must be wholly independent of each other. But if
they are so mutually connected with and dependent on each
other, as conditions, considerations, or compensations for each
other, as to warrant a belief that the Legislature intended
them as a whole, and that, if all conld not be carried into
offect, the Legislature would not pass the residue indepen-
dently, and some parts are unconstitutional, all the provisions
which are thus dependent, conditional, or connected. must
fall with them.” This case was quoted with approval in
French v. Tescemacher, 24 Cal. 545 and doubtless states the
law correctly, Tested by this rule, the whole of section 3696
was void per se. Wills v. Austin, 53 Cal. 152, p. 179,
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The insuperable diffienlty with the application of that prin-
cipal of construetion to the present instance is that, by
rejecting the exceptions intended by the Legislature of
Georgia, the statute is made to enact what confessedly the
Legislature never meant. It forces upon the statute a posi-
tive operation beyond the legislative intent, and beyond
what any one can say it would have enacted in view of the
legality of the exceptions.

The conelusion must follow that it was not the purpose of the Legis-
lature to forever bind the people of this State with the provisions of
the National Prohibition Law as it now exists, but, on the contrary,
to make this enactment in reference to prohibition not positive and
rigid, but it was desired to submit to the will of Congress the right
to regulate in reference to this measure: to have the advantage of
such change as may be adopted in making more liberal provisions.
This being true, the removal of seetion 3, supra, by reason of its
unconstitutionality, thereby eliminates what might be termed its
elasticity, with the result that what remains of the Act would make
the provisions positive and bevond the intent which the Legislature
had in mind.

Tt is true the bill contains a saving clause. but the provisions of
the saving clause are repugnant to the intent expressed in the Aet,
and, by reason of their repugnancy, would he inoperative.

v

There is serious doubt as to whether or not the provisions of this
Act are not violative of the due-process clause of the Constitution.

One of the essential elements in the enactment of legislative Acts
which seck to make the performance of certain acts eriminal. is that
those acts, commissions, or omissions be defined with eertainty. The
provisions of this bill do not definitely define what acts, commissions,
or omissions are eriminal, but refers the individual to the statute
adopted by Congress wherein he can obtain the information in refer-
ence to what acts and omissions are a violation of this law. The
eitizen shall, at his peril, determine for himself what arve the acts and
omissions prohibited by the Volstead Aet, for this bill makes no
attempt to define them.  As was said by the Supreme Court of Cali-
fornia in the case of In Re Lockett, 179 Cal, 583 :

So important is the liberty of the individual that it may not
be taken away even from the most debased wreteh in the Tand
except upon convietion of a evime which has been so cleavly
defined that all might know in what act or omission the viola
tion of the law should consist,

Every citizen rvealizes the difficulty that is encountered today in
enforcing the prohibition law., Is it wise and prudent to enact a
measure seeking to define certain acts or omissions as eriminal when
the measure, as adopted and by the Aet of the Legislature is thus raised
to the dienity of a law. is nuneertain and indefinite in its terms and
provisions
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v

The Supreme Court of California. in the matter of the Application
of Frank Burke, was called upon to determine the validity of the
Wright Aect, and it was urged to this body that the fines imposed for
a violation of the Wright Act were pavable to the United States
Government, and not the State of California. The Supreme Court of
California, passing upon this question, remarked :

The question whether the fines which are imposed under
the penal provisions of the Act are payable to the United
States or to the State, may be a matter of dispute, but it is
not the question with which petitioner is concerned.

This question is of serious importance in this State because, if the
fines collected, by reason of enforeing this Aet, do not inure to the
benefit of the State of Nevada, the provisions of the Aet violate sec-
tion 3, article 2, of the Constitution of the State of Nevada, being
section 355, Revised Laws of Nevada, vol. 1, p. 107, wherein it is
stated that ““all fines collected under the penal laws of the State are
hereby solemuly pledged for educational purposes, and shall not be
transferred to any other fund for other uses.”

I realize that the Supreme Court of California has passed upon the
Wright Aet and held the same to be constitutional, but it is to be
remembered that the question of the invalidity of section 3 was not
before the court for decision, and, second, that the matter of the
disposition of the fines and forfeitures was held to be of no concern
to the petitioner, and the Court stated that this was a matter of
disposition between the Federal and State Governments, to be deter-
mined later. The title of the Wright Aect was not assailed before the
Supreme Court,  The only serious question urged was that it violated
that section of the Constitution of the State of California. which
provides :

No Act can be revised or amended by reference to its title,
but such section as is amended or revised must be published
at lengeth,

The Legislature of this State is now in session.  The defeets which
[ have pointed out herein ean be easily remedicd.  If it is the desire
of the legislative body. as expressed in this bill, to exercise its law-
making power by enacting a measure similar in import to the pro
visions of the National Prohibition Law, it is a very simple matter to
pass an Act incorporating thevein the National Prohibition Law,

Respeetfully submitted,
M.\ Diskis, Attorney-General,

Hox. J. (1. SCRUGHAM, Governor, Carson City, Nevada.,

SYLLABIUS
Constitution — Amendment — Statute —Void Local Law— Delegation of
Legislative Power—Compensation of Township Officers.
1) Stats, 1919, P S935, 0 void uneds irt, 4, see, 200 of the Constitution,

as amended at gceoneral election of 1!
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(2) Compensation of township officers eannot be fixed in any other way
than by o general law applicable to all townships

(3) No power exists in Legislature to delegate to County Commissioners
anthority to fix compensation of township officers

INQUIRY
Carson Crry, February 21, 1923,

I have your request for an opinion as to the effect of the amend-
ment to seetion 20 of article 4 of the Constitution of the State of
Nevada, which amendment was adopted and made part of the (‘on-
stitution by the vote of the people at the last general eleetion.

OPINION
In your communication requesting this opinion you have set forth
your views in reference to the effeet of this amendment and. after
careful examination of your letter and the reasoning therein con-
tained, I have concluded to adopt the contents of your letter as my
opinion in reference to this matter. Your letter reads as follows :

At the last general election, seetion 20 of article 4 of the
Constitution of the State of Nevada was amended. Two
changes were made in that seetion. to wit

The words “and fixing their compensation” were added to
the first subdivision of the section. As it now reads, the Legis-
lature is expressly prohibited from passing any local or
special laws fixing the compensation of Justices of the Peace
and Constables,

The second change was in the last subdivision, by striking
out the words “and township.” Whereas there was formerly
AN express exeeption permitting special laws to he passed
fixing the compensation of township officers, that has been
eliminated ex industria. and sueh laws can he passed now
only with respeet to county officers.

These two changes very definitely and plainly deprive the
Legislature of the power to pass any local or special law fixinge
the compensation of Justices of the Peace and Constables.

What is the effeet of this amendment?  During the last
election it was generally stated to the publie that it would
remove from the time and consideration of the Legislature
weasures dealing with the compensation of Justices of the
Peace and Constables, and place the same in the Boards of
County Commissioners,

It seems to me that it has had exactly the opposite effect,
amd that the compensation of Justices of the Peace and
Constables throughout the State will remain stationary and
not subjeet to echange unless this Legislature passes a general
Act fixing such compensation for every Constable and Justiee
of the Peace in the State,  Of conrse, this could be done hy

i classification of tow ships, providing a certain COMPENSa-

tion for townships of o certain population,
Such compensation, however, will hold from one session of
the Legislature to the next, and will not permit of regnlation
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by the Boards of County Commissioners, as the law now
stands.

This, to my mind, would render the statute of 1919, p. 395,
unconstitutional under seetion 20 of artiele 4, as amended.
That Act authorizes the County Commissioners to fix the eom-
pensation of Justices of the Peace and Constables under cer
tain conditions,

The reason for my conelusion is this: It is elemental that
a governmental body cannot delegate to an inferior body
powers which it does not itself possess in the first instance,
8o, too, the Legislature cannot delegate a power which it does
not possess. 12 (', .J. 840,

This prineiple, of conrse, applies in any character of cases
involving agency,

Neither can a thing be done indirectly which cannot he
done direetly.

Consequently, if the Legislature cannot fix, for instance,
the salary of the Justice of the Peace of Verdi Township, in
Washoe County, how can it authorize the Board of County
Commissioners of Washoe County to do so?

The only thing it can do, it seems to me, under the Con-
stitution as it now stands, is to elassify all of the townships in
the State, or else allow compensation to remain as now fixed
by law.

The power to pass such speeial Acts cannot be read into
the Constitution by implication as was done in State v. Fogus,
19 Nev. 247, 9 Pae. 123, and Mining Co. v. Allen, 21 Nev.
325, 31 Pae. 434, The express language of the amendment
prohibits any such construction by implication.

Apparently, the various salary Acts as already passed
would not be affeeted, because the seetion goes to the power
to pass, and not to the Aets per se. That power existed when
they were passed,

After elassification it could not be provided that the Com
missioners might fix the compensation of those elassifications,
because they could then be fixed differently in different conn
ties, and the law would not, in its very nature, bhe general
throughout the State,

If it is the desire that this power should rest with the
County  Commissioners, amendment of this section shonld
again be provided for in this session of the Legislature, so
as to ¢o betore the people at the earliest possible date,

[ the meantinme, compensation must remain as it s, unless
the Legislature undertakes to elassify all of the townships i
the State,

It is my opinion, therefore, that under section 20, article 4. the
Legislature is prohibited from fixing fees and compensation of town-
ship officers in any other way than by a general law applicable to all
the townships in this State, and, therefore, no power would exist in
the Legislature to delegate to the County Commissioners authority
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inconsistent with the power thus vested in the Legislature, 1f it is
desired to have the Connty Commissioners fix the fees and compen-
sation of township officers in the soveral counties of this State, a
proper amendment will have to be made to this seetion and artiele of

the Constitution, Respeetfully submitted,

AL AL Daskin, Attorney-General,
Hox. L. D. St svsereignn, District Attorney, Reno, Nevada,

SYLLABUS
19, Automobile—Negligence—Liability for Personal Injury by Federal or
State OMcial when Driving Official Car—Relief,
United States cannot he sued for negligence of its oflicers, and State
i« not linble for torts of its officers in discharge of official duties, unless
ench has assumed linbility. Aggrieved person's only relief is by appeal

to Legislature, The only liability is personal liability of driver of car.

INQUIRY
Carsox Crry, February 21, 1923,

[ have yonr communication of the 14th instant wherein you desire
an opinion in reference to the following two questions:

First —1f a federal veterinarian operating a state-owned
ear should infliet damage on another party and the Court
should decide that the damage arose through the negligence
of the driver. who would be held financially vesponsible
the driver as an individual, the Federal, or the State Govern-
ment !

Your sceond query relates to the liability of a state-owned car as
to whether or not the State would be liable if an employee eansed
damage to an individual while he was not engaged along the line of
his official husiness,

OPINTON

Replying thereto, you are advised that the courts have held, fivst,
that the United States cannot be sued for damages for the negligence
of its officers: and, second. that a State i< not liable for the torts of
its officers or agents in the discharge of their official duties unless
each has voluntarily assumed sueh liability and consented to be liable.
The only relief the aggrieved person has in sueh ease is an appeal to

the Legislature.
Melvin v. State, 53 Pac. 416
Lewis v. State, 48 Am. Rep. 607 ;
Billings v. State, 67 Pae. H83.

It would follow. therefore, that the only liability to the aggrieved
person would be the personal liability of the individual driving the car.
Respeetfully submitted,

M. AL Diskis, Attorney-General.
Hox. Epwarn Recorps, University of Nevada, Reno, Nevada,

0
(3]
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SYLLARUS
20, Emergency Loan—Legality of Form of Application For,

Pupers in uppliention for temporary loan, held to bhe in proper form,

INQUIRY
Carson Ciry, Febroary 25, 1923,
This will acknowledge the receipt of your letter of the 28th instant.
together with the resolution of the Board of County Commissioners
of Mineval County in re application for a temporary loan,

OPINTON

[ have examined the several papers submitted, and [ am of the
opinion that the same ave in due form and according to law, [ there-
fore approve their legality as to form.

Respectfully submitted,
M. A. Diskin, Attorney-General,
Hox. Ginserr (', Ross, Seere tary State Board of Finance, Carson City,
Nevada,

SYLLABUS
National Prohibition Law—State Court Has No Power to Enforce National
Law,
(1) The United States and the State of Nevada are two separate and
distinet sovereigntios, and the courts of this State have no power to
cenforee the penalties preseribed by eriminal laws of the United States,

INQUIRY
Carson Crry, February 28, 1923,

You advise me that a petition was filed in vour District C'ourt for
a writ of habeas corpus, wherein the defendant was held in enstody
for a violation of the state prohibition Aet.

The habeas corpus proceedings were sought upon the theory that
the law under which the petitioner was arrested had been repealed
by the Legislature, and, inasmuch as no saving clause was contained in
the repealing Aet. upon the hearing of the petition the Court granted
the writ and the petitioner was released,

OPINION

There can be no question but what the Court ruled correctly, and it
appears from your letter that you are satisfied with the Court’s deci-
sion in this respeet.

You maintain, however, that “there is still sufficient law in this
State. even though the Leeislature should wipe out all state legisla-
tion on the prohibition question, to hold persons chareed with the
manufacture or sale of intoxicating liguors™; this upon the theory
that the National Prohibition Law can be enforced in state courts with-
out any Aet upon the part of the State Logislature in reference thereto.

I cannot agree with your contention. The State of Nevada and the
United States are two separate and distinet sovereionties.
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The powers of the General Government and of the State,
althongh both exist and are exercised within the same terri-
torial limits, are yet separate and distinet sovereignties, acting
separately and independently of each other, within their
respeetivie spheres.  Abelman v. Booth, 21 How. (7. 8.) 516,

The several States can have no constitutional power to
enforee the penalties presevibed by the eriminal laws of the
United States,  Stearns v. United States, 2 Paine, 300; (‘om-
monwealth v, Feely, Va. Cas, 321,

It is likewise held that

The eourts of the United States have no power to execute
the penal laws of the individual States, Huntington v.
Attrill, 146 U, 8. 671,

No sovereignty ean have power to enforee the penal laws of
another sovereignty. People v. Kelly, 38 (‘al. 145.

It is, therefore, my opinion that an appeal to the Supreme Court,
based upon the theory suggested by vou as stated above, would be

ineffectual. Respecetfully submitted,

- M. A. DisgiN, Attorney-General.,
Hox. W. T. Martuews, District Attorney, Elko, Nevada.

SYLLABUS
22. Easement of Highway on Public Land—Settler.
The Highway Department acquires an easement upon that portion of
the public domain which it designates for highway purposes, and a sub

sequent settler thereon takes subject to such easement,

INQUIRY
("arsox Crry, March 6, 1923,

I have your request for an opinion as to the right of the Depart-
ment of Highways to c¢laim a right of way for state hichway pur-
poses over publie lands.  Your inquiry states that at the time the
survey was made the lands were publie lands and had not been settled
upon by any person.  However, after the state highway had been
surveyed and the lines established, an individual filed a homestead
entry on a portion of said lands embraced within that scetion of the
same over which the state highway was designated.

OPINTON
I am of the opinion that the case of Wallowa County v. Wade, 72

Pac, 703, is decisive of the right of the state hichway in conneetion
with this matter, The Court in this case stated ;

The right is necessarily indefinite, and, in a sense, floating
and liable to be extinguished by a sale or disposition of the
land until the highway is surveved and marked on the
around, or in some other way identified or designated, but
when the publie anthorities lay out and locate a road over
publie lands of the United States by surveying and marking
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it on the eround, or by some legislative Act, or when it is
shown by user, the right becomes complete, and an intention
to aceept the dedication is manifested, an subsequent settlors
on the land take subject to the easement,

I am, therefore, of the opinion that the person settling on the land
after the highway had been designated over and across the publie
land in question, took the said land so settled upon subject to the ecase-
ment that acerued to the Highway Department by reason of the facts
stated above, Respeetfully submitted,

M. A. DisgiN, Attorne y-General,
Hox. Geo. W. Boroex, State Highway Engineer, Carson City, Nevada.

SVLLABUS
23. Statute—Budget Law Construed.
Stats. 1917, p. 250, the Budget Law: A recital of the estimated
expenditures, ete., in such detail as shall he preseribed by the Tax Com-
mission would he a compliance with this stato

INQUIRY
Cagrsox Crry, March 19, 1923,
You desire an interpretation concerning the following words in
Ntats. 1917, p. 250
And shall show the estimated expenditures in detail, show-
ing administrative expense, ete.

OPINION
It is my opinion that this language should he construed tooether
with the other recitals contained in this Act, which provides :
Said budeet shall he prepared in such detail as to the avop
gate sums and the items thereof as shall preseribed by thy
Nevada Tax Commission,

Therefore a recital of these items in aceordanee with the preseribed
form of the Nevada Tax Commission would be 4 compliancee with the
provisions of this statute.

lu‘(-\lu-vlt'ull_\ submitte

M. A. Disx Attorney-Goeira
Hox. J. II. Witrre, District Attoruey, Hawtl . Nevada,

SYLLARUS
Surety Bonds for Public Officers - Payment of Premiums at Public
Expense—(tonstl’tutionahty of Statute.

(1) The title of Stats, 1017, p 40, seeme ¢ OrZe payine

ofticinl bonds at public expense, hut the At s no authorit

body thereof justifving Connty  Commission paying pren
bonds for township offiicers,
Failure to recite in the body of an At ston indicated

title does not render the Act unconstitutionn




REPORT OF THE ATTORNEY-GENERAL

INQUIRY
CARsoN Crey, Mareh 19, 1923,
You address 1o me the following inquivies :
L Under the provisions of the Aet of the Legislature of

March 24, 1917, entitled “An Act to provide surety hondy

for state, distriet, county, eity, and township officers at publie

expense,” can the county allow a claim for payment of pre-

mium on bonds of Justices of the Peace, when there is no
mention in the hody of the Act of township officers ?
2. Would the omission of such, thereby making a confliet
between the title and the hody of the Act, render it unlawful
to pay premiums on the other classes of officials named
therein ?
OPINTON

Replying to your first inquiry, I am of the opinion that surety bonds
executed by Justices of the Peace or Constables cannot be paid by
the county, for the reason that, while the title of the Aet would
seem to authorize such proceeding, the body of the Aet contains no
:mth(n'ilt\' that would justify County Commissioners in paying the
premiun on surety bonds for township officers.

Replying to vour second inquiry, T am of the opinion that the
failure to recite in the body of the Aet a provision authorizing the
payment of surety honds for township officers in compliance with the
title of this Act would not render the Act unconstitutional,

Respeetfully sabmitted, .
M. A. DiskiN, Attorney-General,
Hox. 0. H. Wrire, District Attorney, Hawthorne, Nevada,

SYLLABUS
25. Private Employment Agency—Annual License—Bond.

INQUIRY
Carson Crry, March 19, 1923,
I have your letter dated March 17, 1923, containineg the followine
mquiry :

I am submitting herewith copy of the amendments to chap.
167, Stats, 1919, relating to reeulation of private employment
agencies and the amendment to seetion D of the Aet. approve
March 5, 1923,

Rection 5 of the Aet inereases license fees to $50 per yvear
and reenacts seetion in conneetion with the filing of bonds.
Sam Francovich of the Francovich Employment Agency has
submitted check for $50 for license fee, He has held license
sinee 1919 under the Aet veferred to, Ape we privileged to
continue bond, copy of which [ am enclosing herewith, and
which is on file with the City Clerk of Reno, or should he be
required to obtain new hond, although the sections against
which the former hond was « penalty have not heen changed ?
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OPINION
I have oxamined seetions 1 and 5 of said Aet, as amended by the
Aet of Mareh 5. 1923, and am of the opinion that seetion 5, as
amended, places an additional liability upon the bondsmen for the
payment of annual fee of $50 by the licensee, and that vou should
require a new bond from such licensee conditioned that the licensee
“comply with the provisions™ of the Aect as amended by the Aet of
Mareh 5, 1923,
By order of the Attorney-General :
Respectfully submitted,
Tromas E. PoweLy, Deputy Attorney-Gencral.
Hox. Fraxk InaraM, Labor Commissioner, Carson City, Nevadua.

SYLLABUS
26. Budget Law—Indigent and Other Funds.

(1) Requirement that County Commissioners fix amount of indigent
and other funds is for budget-fixing purposes only.

(2) Revenues collected for indigent and other general expenses are
apportioned to general fund, while those collected for special pueposes are
placed in special funds. Notwithstanding fact that money for the several
genernl expeases goes into general fund, County Treasurer must keep
account of each county, state, and special fund,

INQUIRY
(‘arsoN Crry, March 19, 1923,

You request an interpretation from this office as to whether Stats.
1919 (chap. 184, p. 331, par. 2, sec. 1) contlict with or supersede the
provisions of par. 1, p. 250, Stats. 1917, as to requiring an indigent
fund to be kept. or whether all revenues (other than special for
special funds) are to be paid into a general fund. and paid out there-
from.

OPINION

For the purpose of arranging the budget under Stats. 1917, p. 290,
it is required that the County Commissioners, under the heading
“Indigent Fund,” should set forth the amount of money that is neces-
sarily required for this fund during the fiseal year. and the several
funds therein set forth and enumerated are for budget-fixing pur-
poses 1111]}'.

Under Stats. 1919, p. 331, it is rvequired that “all revenue collected
for ceneral. administrative, current expense, salary. indigent, and
contingent purposes shall be apportioned to the weneral fund.” In
other words, the taxes collected for these respective purposes are
placed in the general fund, and all revenue collected for special pur-
poses is apportioned to the special fund in contradistinetion to the
ceneral fund.  Therefore the moneys collected by taxation for the
benefit of the indigent fund are paid into the general fund, and obliza-
fions aceruing to the indigent fund are paid by the County Treasurer
from the general fund.

Notwithstanding the fact that all these moneys go into the general
fund, it is necessary that the County Treasurer, in accordance with
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the provisions of section 2, Stats, 1919, p. 331, submit to the Board of
County Commissioners a statement giving the balance in each county,
state, and special fund, For the purpose of dedueting the amount,
the money from all funds, except the speeial fund, is paid into the
general fund and from this fund dist ributed, and the County Treas-
urer is required under the law to keep an account of the moneys
expended from the several funds which comprise the general fund.
Respeetfully submitted,

M. A. Diskix, Attorney-General,

Hon. J. H. WHItE, District Attorney, Hawthorne, Nevada.

SYLLABUS
27. Brands—Livestock Units,

(1) No person who has one or more brands of legal record under pre-
vious law can be awarded a new brand under provisions of this Act unless
he is owner of sepurate livestock unit,

(2) No one who has recorded brand for separate units is entitled to new
brand unless he is owner of separate unit,

INQUIRY
CagrsoN Crry, Mareh 20, 1923,

You request an opinion in reference to section 7 of Assembly Bill
No. 27, “An Act providing for the adoption, recording, and use of
brands,” ete.

Seetion 6 provides :

Hereafter but one brand shall be awarded for each owner
of horses, mules, asses, cattle or hogs.

In connection with the provisions of this seetion you desire an
interpretation, as follows :

1. That no one who had one or more brands of legal record
under the previously existing system of recording brands in
the various connties could be awarded a new brand under the
provisions of the law recently enacted and here cited.

2. That this section would only become applicable after this
Act became a law, and that at the present time each and every
separate and distinet livestock owner is entitled to record one
new brand regardless of how many brands of legal record
he owned under the provisions of previously existing statutes.

OPINION

The purpose of the Aet in question was to provide “for the adop-
tion of and recordine. rerecording, transferring and use of brands
and marks, ete.; definine the duties and powers of the State Board
of Stock Commissioners in connection therewith,” ete.

It will be seen, therefore, that it was the intent of the Legislature
to make certain chances in the then existing laws in reference to the
record of hrands, ete.

Section 7 provides :

Hereafter but one hrand shall be awarded or recorded for
each owner of horses, mules, asses, cattle. or hogs; provided,
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that ench owner of a separate and distinet livestock unit may,
under the terms of this Aet and within the discretion of the
board, record one brand for use in conneetion with and for
each such distinet and separate livestock unit; * * * and
provided further, that nothing in this section shall apply to
the rerecording of any brand or brands legally recorded at
the time of passage of this Act and remaining of Jegal record
in this State under the provisions of this Aet, in so far as
the legal owners of such brand or brands at the time of
passage of this Aet are concerned; or to brands legally
transferred as provided for in seetion 11 of this Aect.

Seetions 3 and 4 of this Act authorize the several County Recorders
of this State to transfer to the board all of the records having to do
with the recording of brands and marks, and also provide that all
brands and marks now recorded in aceordance with law shall be
rerecorded in the office of said board.

This is a sufficient statement of the provisions of this Act to answer
vour questions.

It is my opinion. in answer to your first inquiry. that no one who
had one or more brands of legal record under the previously existing
law eould be awarded a new brand under the provisions of this Act
unless he was the owner of a separate and distinet livestock unit, as
defined in seetion 7 of said Aet.

Replying to your second inquiry, T am of the opinion that no person,

who at the present time has a brand and the same is of record for
separate and distinet livestock units, would be entitled to a new brand
unless. as defined in subdivision 7, supra, he is the owner of a separate
and distinet unit.

Respeettfully submitted,
M. A. DiskIN, Attorney-General.
Hox. Epwarp Recorps, Ntate Board of Stock Comnissioners, Univer-
sity u_!' Nevada, Reno, Novada.

SYLLABIDS
Statute—Attorney-General's Opinion on Constitutionality of Statute—
When Same Is an Opinion on a Moot Question.

(1) Attornev-General should not pass on validity of law unless question
arises in regard to act of some official. An inquiry otherwise presented
would be a moot question, and an opinion of the Attornev General thereon
that a law is unconstitutional woulid not relieve the ofhi inl from compli-

ance with sueh Act nor from the penalty for his noncomplianee,

INQUIRY
Cagrsox Crry, March 20, 1923,
I have your request for an opinion as to the constitutionality of that
certain Act entitled

**An Act in relation to courts of record, to prevent unneees-
Sary 1|“|M_\' in rendering jll«li('i;;l deeisions, and |'q~lu-;|li;||__r a
cortain Act in confliet therewith.” approved March 24, 1913
(Stats. 1913, p. 313) ;

and, particularly, with reference to seetions 2 and 5 thereof,
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OPINION

[ have read with a great deal of interest the anthorities submitted
by yon to sustain the theory that this Aet is unconstitutional.

T am of the opinion that my office should not pass upon the validity
of Acts of the Legislature unless the question arises or is submitted
where an officer ix required to perform or not to perform certain acts
in connection with the statute in question.

In this case. if a Distriet Judge should refuse to file an affidavit
with the State Controller, under the provisions of this seetion, and
the State Controller should request an opinion from me regarding the
constitutionality of this Aet, I would, of conrse, be glad to give him
my opinion in reference to the provisions of the Aet. 1 feel, however,
that in the way this matter is presented it might be said to be a moot
question. 1f 1 should vender an opinion in this case holding that the
Aet in question was unconstitutional, my opinion, of course, would
not absolve the Distriet Judge from complying with the provisions of
this statute and would not relieve him from the penalty of the law in
the absence of such complianee,

Respeetfully submitted,
M. A. DiskixN, Attorney-General,
Hox. L. D. Svsseretenn, District Attorney, Reno, Nevada,

SYLLABUS
29, Constitutionality of Relief Bill—8tatute,

(1) Stats, 1919, p. 439, preseribed procedure for claims against State,
Subsequent Legislatures may  enforee or ignore it Legislature is not
bound by Act of previous Legislature,

2) An Act allowing a elaim which has previously been presented and

disallowed, is eonstitutional, Its passage is simply a question of poliey,

INQUIRY
(Carson Ciry, March 21, 1923,
You haud me Assembly Bill No. 69, which is a relief measure in the
sum of $280.23, anthorizing the payment to Engene Sehuler of a sum
of money.  You request an opinion as to whether this Aet is con-
stitutional.
OPINION
[t appears upon the face of this relief bill that this claim acerued
several vears ago and the bill was presented to different Legislatures
without suceess. It will be noted that Stats. 1919, p. 439, provides:
That any person having, or claiming to have, any alleged
¢laim acainst the State of Nevada shall present such alleged
claim for consideration to the next succeeding session of the
Legislature following its incurrence.  Any sueh alleged claim
not so presented, or which has been so presented, shall be
forever barred from presentation to any subsequent Legisla-
ture for further consideration.

This Act is nothing more nor less than a rule of procedure in
reference to when and how elaims against the State of Nevada must
be presented.  The Legislature of 1923, which allowed the instant
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claim, had the right to enforee this provision of the statute or to ignore
it. It is doubtful if any legislative enactment could he binding on
subsequent Legislatures.  In any event, the Legislature that enacted
this bill would have the inherent right to repeal the Aet of 1919,
p. 439, supra, or to refuse to be governed by its provisions.

The Legislature, in enacting laws, is supreme except only as it may
be restrieted by the provisions of the Constitution of the State of
Nevada.

I am, therefore, of the opinion that this Aet is constitutional. and
it is simply a question of policy on the part of the Legislature in
enaeting this measure. It is not within my provinee to criticize the
poliey which may have prompted them to enact any measure.

Respectfully submitted,
M. A. DisgiN, Attorney-General.
Hox. J. G. Scruaniam, Governor, Carson City, Nevada.

SYLLABUS
30. Old-Age Pension—Senate and Assembly Bills—Funds Available,
(1) Sum available for old-age pensions would be amount of tax imposed
for that purpose.
(2) Expenses of administration should be paid from the old-age pension
fund,
(3) No other fund could be used to supplement the tax levy,

INQUIRY
(‘arsoN (‘rry, March 21, 1923,

You direct my attention to Senate Bill No. 147 and Assembly Bill
No. 49 (old-age pension bills), and request information :

First—The amount of money available for the use of this
commission under the tax levy ;

Necond—For what purpose this money can be used ;

Third—Whether or not, if the money is available under the
tax levy or insufficient to carry out the provisions of the Aect.
could any other state or county funds be used to supplement
the tax levy; and

Fourth—-Is the Aet unconstitutional !

OPINION

Replying to your first inquiry: Section 19 of Assembly Bill No. 49
provides :

The Boards of County Commissioners of each and every
county of the State of Nevada are directed to colleet for
the fiscal year 1923, and annually thereafter. a tax of two
and a half mills on each one hundred dollars of taxable
property within their respective counties for the purpose of
creating an “Old-Age Pension Fund.”

The amount of money therefore available for the nse of the Com-
mission would be the sums of money colleeted by reason of this tax
imposed.,

Replying to yvour second interrogatory: Seetion 20 of the Aect
provides:
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All expenses ineurred by the Commission in the adminis-
tration, investigation, and salaries shall be borne by the State
of Nevada, The Commission shall audit all bills for said
expenses and salaries. and when same shall have been certified
to by the chairman and secretary, the seeretary shall file the
same with the State Board of Examiners for approval, and
the same shall be paid out of the old-age pension fund.,

All expenses, including such salaries as are authorized by this Act,
must be paid from the old-age pension fund.

Replying to your third inquiry: It is my opinion that, if the tax
levied as provided for in section 19 is not sufficient to pay all demands
arising by virtue of the provisions of this Aet, no other state or county
fund could be used to supplement the tax levy. State v. LaGrave, 23
Nev, 25,

The Aet. in my opinion, is eonstitutional.

Respectfully submitted,
M. A. DiskiN, Attorney-General.
Hox. J. G. Scrvanam, Governor, Carson City, Nevada.

SYLLABUS
81. Gasoline Tax, by Whom Paid—Coupon Books—Interstate Commerce,

(1) Senate Bill No, 20 is not an excigse tax on sale of wgasoline, but
rather a tax upon the use of public highways.

(2) The tax is to be paid by all users of gasoline for propelling certain
motor vehieles,

(3) Purchasers of coupon hooks, prior to enactment of Aect, arve not
relieved from payment of tax on portion of such hooks used after enact-
ment of Act.

(4) Shipments of gasoline out of State are not subject to tax.

INQUIRY
Your letter reads: ("arsox ('rry, March 26, 1923,

I would like an opinion :

First—As to the taxability of coupon gallonage hooks which
have been sold prior to the enactment of Senate Substitute
for Senate Bill No. 20, which is an Act authorizing collection
of a 2-cent tax on gasoline,

Second—Whether or not the 2-cent tax is to be collected
on sales made to the government, state, and municipalities:

Third—As to whether or not the tax is to bhe collected on
shipment of gasoline made to points ontside of the State of
Nevada.,

OPINION
Senate Substitute for Senate Bill No. 20 is entitled :

“An Act to provide an exeise tax on the sale of asoline,
distillate, and other volatile and inflammable liquids produced
or compounded for the purpose of operating or propelling
motor vehicles,” ete.

The introductory clause contains rvecitations disclosing that
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operation of motor-driven vehicles over the state highways of the Stnty
of Nevada is attended by constant and serious danger to the public
and that, by reason thereof, the State expends large sums of money
repairing said highways.

Seetion 2 of the Act imposes an excise tax of 2 cents per gallon on
all motor-vehicle fuel sold or used by every dealer as is defined in said
Act.

Section 4 exempts all motor-vehicle fuel which is used for operating
or propelling such apparatus as are stationary or that are not used on
the public roads of this State,

The excise tax is not imposed on aceount of purchase of gasoline nor
on the gasoline itself. On the contrary, the final and essential element
in the imposition of the tax is that the gasoline purchased must be used
in propelling a certain kind of vehicle over the public highways. That
which is really taxed is the use of the vehicle of the character described
upon the public highway, and the extent of the tax is measured by the
quantity of fuel consumed ; the tax is imposed according to the extent
of the use as thus measured. It is clear that the tax is not imposed
upon the seller nor upon the gasoline while in his hands, but it is
rather a tax upon the use of the public highways by the vehicle
deseribed in said Aet,

With this statement of the purpose of the Act in mind. it must
necessarily follow that the sale of coupon books made by dealers in
gasoline prior to the enactment of this measure would in no way
relieve the buyer of said books from the payment of the tax imposed.
[t is my opinion, further, recarding sales of gasoline made to the
government, state, and municipalities, if the same are to be used for
the purposes deseribed in said Aet, that a tax must be collected on the
sales so made unless they come within the provisions of section 4 of
the Aet.

In cases where sales of gasoline are made to he shipped to points
outside of the State of Nevada, T am of the opinion that no sale tax
should be charged ; this for the reason that in these cases it cannot he
said that the highways of this State will be used by any such vehicle,
and for the further reason that it would he placing restrictions on
mterstate commerce,

In conelusion, I desirve to call vour attention to the specifie provision
of this Aet which requires that the dealers shall not only pay a charge
of 2 cents on all gasoline sold by them, but they must also pay 2 cents

per gallon for all gasoline used by them in this State,
Respeetfully submitted,
M. A DiskiN, Attorne -Alicneral,
Hox. .1 G Scrvauas, Governor, Carson City, Nevada,

SYLLABUS
32. Corporations—May Purchase their Own Stock for Unpaid Assessments.
1) Nevada corporations may purchase their own stock when same is

on sale for unpaid assessments,
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INQUIRY
Carson Crry, Mareh 28, 1923,
Have Nevada mll']iul';llinll\ the richt to prrehase thetr own
stoek on sale for unpaid assessments ?

You advise me that the charter of the Compary in guestion con
tains an_express anthorization to the company o purchase its own
stock; that the company is solvent and that there are no rights of
creditors or nonassenting stockholders affected,

OPINION
This matter is elaborately treated and the roke i< laid down as
follows :
In the absence of constitutional, statutary. or eharter
restrietion, by the weight of authority in the | pitod Ntates
a corporation may purchase and hold shares of its own stock.,
144 C. . 275, and note 5%, citing several hun ! red Cases,

The provisions of our general corporation law were borrowed from
New Jersey. I find the following New Jersev decisions to support
the rule stated :

Chapman v, Iron Co. (N.J.). 41 A1l 690

Knickerbocker (o, v, State Board (N, .J.). 6- AtL 913 9L R, A.
(N.N.) 88):

Berger v. 1", S, Steel Co, (N..JJ.). 53 Atl, 68

Oliver v. Ice Co, (N.JJ.). 5% Atl. 460:

Hoskins v. Seaside Co. (N..J.). 50 Atl. 645,

In Gilehrist v. Highfield (Wis.). 17 Am, & Eng. Ann, Cas. 1257, and
particularly in the extended and elaborate note. <« 5 very complete
consideration of the entire question: and it is to the effeet that, in
the absence of statute, corporations have this P

So, in an extended note to the case of Hal Henderson (Ala),
61 L. R. A. 621, the same general rule is ar it and the cases
laving down 4 contrary rule are explained as « governed hy
statutes different from anything existing in Nes New Jersey,

The United States Supreme Conrt. in Johis nty v. Thaver,
94 U. S. 631, 24 L. Ed. 133. 1aid down the rule < ely that, unless
prohibited by law, a corporation mav become fer ol a portion
of its own shares, and this case has been uniforn owed,

It is my opinion, therefore, that the Gquest i pounded 10 me,
A _ e |
supra, should be answered in the affirmative—+fac i< to siy. that

Nevada corporations may purchase their owy < vhen the same
is on sale for nnpaid assessments,
Respeetfully submitted,
M. A. Dizrix forney-Gioneral,
Hox, W. G. GrREATHO! <L, Neevotary of State, ( (City, Nevada,

SYLLABUS
33, State Engineer—Public Service Commission—8tas 2 Repeal
D) The gemeral approprintion law of 1023 eal Stats, 1919,

chap, 1108, providing for salaries of St is oflice foree,
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nov chap. 100, see, 5, Stats, 1919 |~xmv~|lu-,' for his salary as ex oflicio
member of Publie Serviee Commission,
INQUIRY
Capsox Crry, April 2, 1923,
Would the paragraph of the general appropriation law of the State
of Nevada, enacted at the rvecent session of the Legislature of the
State of Nevada, reading as follows:
For salary of State Engineer for all services rendered to
the State. ox officio or otherwise, $7.200; for salary of
Assistant State Engineer, $4,800; for salary of Deputy
State Engineer, $4,400; for maintenance and support of
State Engineer’s office, $20.000; one Chief Clerk. $3,600 ¢
for snow surveys, $1,500; one stenographer, $3.000; for
cooperative water measurements with U, 5. Geological Sur-
vey, $5,000—
have the effect of repealing that part of seetion 5 of chapter 109,
Statutes of Nevada, 1919, which provides a salary of $1,000 for the
ex officio member of the Publie Serviee Commission of the State of
Nevada?
OPINION
The paragraph of the general appropriation law passed at the last
session of the Legislature of the State of Nevada, and as above quoted.,
was never intended for any purpose other than to preseribe a com
pensation for the State Engineer, his assistant, and office force, as

provided by the bill passed by the recent Legislature, and vetoed by
the Governor, the paragraph above quoted being insufficient to repeal
chapter 108, Statutes of Nevada, 1919, providing for the salaries of the
State Engineer and his office foree.  (See recent apinion upon this

.\llh_il‘rl.

We are of the opinion that the clause, “for all services rendered
the State, ex officio or otherwise " would be also insufficient and with-
out foree and effeet to repeal chapter 109, Statutes of Nevada, 1919,
providing for the salaries of the State Engineer as ex ofticio member
of the Publie Serviee Commission of the State of Nevada.

By order of the Attorney-General :
Respeetfully subimitted,
Trosas B. Powerr, Deputy Attorney-General.
[Hox. .J. (. ScreanaMm, Governor, Carson City, Nevada.

SYLLABUS
34, Witnesses—Mileage—Per Diem Fees.

(1) Witnesses subpenaed in eriminal cases from out of county are not
entitled to mileage, but may be paid actual and pecessary expenses in
traveling, and per diem, not exceeding ver dav while awayv from home:
amount to be fixed by District Judge, certified to County Clerk for entry
on pay-roll,

2y Witnesses from within county are | nor diem for “attendance,”
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INQUIRY
CarsoN Crry, .\|vl'i| 2.1923,

Will you please advise me whether or not witnesses in erimival case
sihpenaed to attend in the District Court, whercin the witnosses are
subpenaed from without the county, are entitled 1o mileave at the yate
of 30 cents per mile, or just entitled to their actual and pecessary
traveling expenses inenrred by them in going to and veturning from
the place where the conrt is held !

Also, if they are entitled to per diem from the day they leave their
homes until they returen, or Just entitled to thej per diem for the
days they are actually in attendance in conrt? (See page 5322, vol. 3.
Rev. Laws, 1919.)

OPINTON

Replying to the above inquiry, we beg to state that it is our opinion
that under the provisions of seetion 3. chapter 96, Statutes of 1919,
witnesses who have been subpenaed from out the county are not
entitled to mileage, but are entitled to their actual and necessary
traveling expenses in going to and returning from the place where
the court is held and per diem for the number of days necessariiy
consumed by them from the time they leave their homes until they
return thereto, not exceeding $4 per day, as may be fixed by the Dis-
triet Judge who shall certify the same to the County Clerk for entry
upon his pay-roll of witnesses and jurors,

Our reasons for this opinion are as follows - Section 1 of the Aet
provides that witnesses subpenacd from within the county shall
receive mileage, but no per diem. except while actually in “atten-
dance™ upon the court, and the time consumed in going to and return-
ing trom the county-seat is short. thus placing no unjust burden upon
the witnesses, and, the mileaee being comparatively small, place no
unjust burden upon the county,

But when witnesses attend from another county or State where 1
numover of days may be consumed in zoing to and returning from the
place of trial, if the witness could receive no per diem for that time.
it would place an unjust burden upon him. and would make it prac-
tically impossible to secure the attendance of witnesses from without
the State: while, if mileage were allowed to such witnesses, frequently
stk mileage would be quite considerable and thus place a heavy hur-
le upon the county and eive the witness an unreasonable compern-

Natioy,

No the Legislature has provided for witnesses within the county
per diem “for each day's attendunce,” while for witnesses without the
county such sum per diem while 2oing to and returning from the place
of trial not exceedine $4 per day, as mayv be fixed by the Distriet
Judee,

By order of the Attorney-General .
]n’“\]wvlf'll”.\' stbmitted,
Tuoyas E. Powgpi, Deputy Attorney-General,
Hox. EvGar Exripg, District Attorney, Eurela Countyy, Nevada,
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SYLLABUS
5. Brands—Recording.
Stats. 1015, sec. 1, chap. 249, was not intended to render illegal a
brand recorded after January 1, 1921, provided it had not in meantime

and after that date been filed as brand of some other person,

INQUIRY
(‘arson Crey, April 2,1925.
Under the provisions of seetion 1. chapter 949. Statutes of Nevada,
1915, reading as follows:

Kvery person, company. or corporation having horses,
cattle. or other live stock and owning a prand or mark, or
brands or marks, for the same, shall record such brand or
brands. or mark or marks, with the County Recorder on or
before the 1st day of Jannary, 1916, and again within sixty.
days prior to the st day of January, 1921, and repeatedly
within sixty days prior to the first day of January at the
end of each five-year period thereafter, sueh record to be
made in the manner provided by existing laws for the record-
ing of marks and brands—

would a brand recorded after the 1Ist day of January, 1921, under
the provisions of that section be considered a legally recorded brand?
OPINION

We are of the opinion that section 1, chapter 249, Statutes of 1915,
wherein appears the clause, “acain within sixty days prior to the 1st
day of January, 19217 was not intended to invalidate or render
illegal, cither as a rerecorded brand. or as a new or original brand, a
brand recorded after the 1st day of January. 1921, provided it had
not in the meantime, and after January 1. 1921, heen filed and
recorded as a brand by some other person.

The elause above referved to was manifestly intended to name a
date after which any person might record and use a brand. irvespee
tive of whether or not it had been previously used by some other
person. And. even thoueh it was rerecorded after January 1, 1921,
it wonld still be a legally recorded brand. provided it had not at that
time been filed and recorded by some other person.

By order of the Attorney General :
Respeetfully submitted,
TroMas E. PoweLL, Deputy Altorne y-Greneral,
Hox. Epwarp RECORDS, State Bourd of Stoek Commissioners, {"niier-
sity of Nevada, Reno, Nevada,

SYLLABUS
36. Corporntion—-l’referre(l and Common Stock—Par and Nonpar Value
Opinion Affirmed by Supreme Court.
1) Nevada corporations may have both common and preferved
without par value.
2y Dividends upon preferrved stock without pan

1

puted on vilue as fixed by direetors, in lieu of
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(3) Company may not have part of its stock with, and part without,
par value,
This opinion was aflirmed by Supreme Court in State ex rel, Goodman

v, Greathouse, 47 Nev, 108, 217 Pae, 957,

INQUIRY
Carson Crry, April 12, 1923,
(a) Under subdivision 4 of seetion 4 of “An Aet providing a gen-
eral corporation law,” approved March 16, 1903, as amended by chap-
ter 206, Statutes of 1923, can a company be incorporated with two
kinds of stock, viz: (a) Common stock without par value, and (b)
preferred stock without par value?

OPINION
Our answer is, Yes. The first proviso under subdivision 4 of see-
tion 4. above referrved to, as amended, provides for different classes
of stock without par value,
INQUIRY
(b) On what shall the dividends provided for in section 10 of the
“General Clorporation Law,” as amended by chapter 249, Statutes of
1921, be estimated where the preferred stoek, mentioned in seetion 10,
shall be without par value?
OPINION
At the time seetion 10 of the “General Corporation Law” was
enacted there was provision for “par value” stock only.  Subdivision 4
of seetion 4 of the law as now amended provides for the issuance of
stock without par value, and, in liew of a par value, it further pro-
vides as follows:
and upon the organization of any corporation without par
value to the shares of its capital stock, the board of directors
may, from time to time, fix the consideration for which any
and all shares, except shares subseribed as aforesaid, *
shall be issued and held,

Under the provision just quoted, when constraed in connection with
seetion 10 of the Aet as amended by chapter 249, Statutes of 1921, we
are of the opinion that any dividends declared upon preferved stock
without par value should e compnted npon the ralue of the stoek
s fired /‘H/ th "U'II"/ af dire /‘H\. n |w-|| of a par \:llllv'.

INQUIRY
¢) Does subdivision 4 of section 4 of the veneral corporation law,
as amended hy chapter 206, Statutes of 1923, authorize the incorpora-
tion ot a company with part of its stock at par value and part of it
without par value !
OPINTON
Our answer is, No,  Subdivision 4 of section 4 of the eeneral cor-
poration law, as originally enacted, provided only for the issnance
of stock with par value. That part of the seetion above referred to
was recuacted without any change, hut a “proviso”™ was added which

anthorizes the meorporation of companies whose authorized |';l|ti1:||

J
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stock may be without par value, but nowhere does i* provide for the
incorparation of companies whose authorized capital siock may he part
with par value and part without par value, and, in the absence of such
authorization, it cannot be done,

By order of the Attorney-General :

Respeetfully submitted,
Tuovas E. Powenr, Deputy Attorney-Generval,
Hox. W. G, Grearnovse, Neeretary of State, Carson City, Nevada.

SYLLABUS
37. Taxes Delinquent—Certifying.

Rev, Laws, 3646, 3651, as amended Stats. 1919: Tax receiver should
certify delinquent taxes after first Monday in June nest succeeding such
delinqueney.

INQUIRY
Cagrsox Crry, April 13, 1923,
You advise that in 1919 sections 3644, 3646, and 3651, Revised Laws
of 1912, were amended ; that by reason thereof certain changes were
made in reference to the sale of property for delinquent taxes. You
desire to be advised at what time the tax receiver is required to certify
delinquent taxes where the amount involved exceeds $300.

OPINION

Section 32 of the Aet of 1919 provides that. in the event the first
installment of taxes were not paid at the time designated therein, the
entire tax should become due.  Section 34 of this Act provides as
follows :

A penalty of 3 per eent per month shall be added and col-
leeted by the tax receiver on all such delinquent property
from the date of delingueney until paid, or if still unpaid on
the first Monday in June next sueceeding, such penalty of 3
per cent per month shall be added to the original tax, together
with the penalty of 15 per cent hereinbefore provided, and the
same shall hecome a lien on the property so assessed : and the
tax receiver shall immediately prepare a delinguent list which
shall include this property. together with any property that
may become delinguent on account of the failure to pay the
second installment of taxes,

[t is my opinion, therefore, that, under the provisions of this section,
the tax receiver should certify delinquent taxes after the first Monday
in June next suceeeding such delingueney.

Respeettully submitted,
M. A. Diskix, Attorney-General,
Hox, E. E. WiNrters, Distriet Attorney, Fallon, Nevada,

SYLLABUS
38. State Engineer—=Salary.

1) Repealing elause of ceneral appronris

ay not affeet salaries

foofheers, s fixed by prior statutes
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(2) State Engineer is entitled o $4,000 salary and $1,000 as ex oflicio
member of Public Service Commission,

(34) Failure of Legislature to allow sum sufficient for salaries of officers
does not deprive them of right to colleet wher Legislature has designated
the awount thereof,

INQUIRY
Carson Crry, April 13, 1923,

You desire to be advised as to what compensation vou are directed
to pay to the State Engineer and to his assistant.

The apparent confusion in reference to the compensation in the
State Engineer’s office is due to the fact that the general appropria-
tion bill passed by the 1923 Legislature has appropriated a sum of
money for the State Engineer’s department which would authorize
payment to the State Engineer of a salary of $4,000 per annum and
the Assistant Engineer $2400 per annum. The appropriation bill
further contains a repealing clause.

I hand you herewith an opinion rendered by this office under date
of April 2, 1923, wherein it is held that the repealing clause of the
general appropriation bill has no force or effect in so far as it might
be considered an attempt to repeal former statutes fixing the salaries
of officers,

OPINION
It is therefore my opinion that the State Engineer is entitled to
compensation as fixed in the Statutes of 1919, to wit. a salary of

$9,000—%4,000 for his services as State Engineer and $1.000 as an ex
ofticio member of the Publie Service Commission. The Assistant State
Engineer is entitled to compensation in the sum of $3.600 per year,

It has been held by the Supreme Court of this State that, where the
Legislature has fixed the salavies of an officer, the failure on the part
of the Legislature in the appropriation bill to allow a sum sufficient to
pay the salaries so fixed would not thereby prevent the officer from

colleeting his salary. . :
: S8l Respectfully submitted,

M. A. Disgix, Attorn iAicneral,
Hox. Greo, A. CoLE, State Controller of the Stat u_/‘ Nevada,

SYLLABUS
3¢, School Building, Repair of—Vote by Heads of Families,
(1) Stats, 1921, p. 29, sec. 67, subd. 2: Repairs to school building may
he made by Trustees where amount does not exeeed F300,
(2) Same, sec, 1524: When cost of repairs  exceeds #2300, heads of
families must guthorize repairs by vote,
INQUIRY
Carsox Crry, April 14, 1923,
You advise that the Trustees of the Eureka School Distriet desire to
repair the distriet schoolhonse. and in this conneetion they estimate
that the costs thereby will amount to approximately £3.500.  An
opinion is requested from this office as to the necessity ot the School
Board requiring a vote of the heads of the families before this amount
of maoney IS t'\|n'ntlwl,
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OPINTON

This oftice heretofore rvendered an opinion, under somewhat similar
provisions of law, that where the hoard, after having heen duly
authorized in the manner provided for by law, had commenced the
construction of a school building, it was not necessary for the School
Board, or the Trustees thereof, where the funds for ereeting the sehool
building had become exhausted, to submit the matter to the voters of
the school distriet in order to expend an amount in excess of $500 for
completing the school building, (Opinions of the Attorney-General,
1909-1910, p. 26.)

The question presented in this inquiry, however, does not involve
the same facts as the matter embraced within this opinion. In the
School Code, 1921, p. 29, subdivision 2 of section 67, it is provided :

The Trustees, without such vote, may make necessary
repairs on any school building when the expense of such
repairs will not exceeed $500; provided, that in distriets of
the first class the Trustees may make all necessary repairs
without a vote of the electors.

Seetion 1521, School Code of 1921, provides:

If the Trustees of any school distriet shall certify to the
Superintendent of Publie Instruetion that a new building or
repairs to an old school building arve necessary to the distriet.
and that the Trustees have been anthorized by a vote of the
distriet, if a vote is required. to build sueh new school build-
ing or to make such needed repairs, ete.

It is my opinion, therefore, that before any repairs can be made on
a school building where the cost of same exceeds $500, the matter must
be submitted to a vote of the heads of families of the distriet.

Respecttully submitted,
M. A, DisgiN, Attorney-Geneiral,
Hox. Epcar Earuer, Distriet Attorney, Euwreka, Nevada.,

SYLLABUS
10, Chiropractor May Give Certificate of Death -— Conflict in Decisions
“Physician.”
Stats, 1928, p, 20, chap. 25, sces. 4, 5; Rev., Laws, 2058;

) “Physician® has not been defined by Nevada statute,

2) Chiropractor may issue certificate of death, if he was the att

] siedan during lifetime of deceased,  Such certificate shot
ed by the Board of Health,

INQUIRY
Carson Crry, April 14, 1923,
You request an opinion as to whether or not ehivopractors may issue
and sign eertificates as to the cause of death under the provisions of
section 2955,
OPINION
The question presented is one that presents considerable diffienlty to
correctly answer, in view of the fact that the statutes of the State of
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Nevada have in no place defined definitely the meaning of the word
“physician.”

Chapter 25, Statutes of Nevada, 1923, p. 20, is entitled “An Aect to
create a Board of Chiropractic Examiners and to regulate the practice
of chiropractors, and to provide penalties for a violation of this Aect,
and to prohibit the practice of any other mode or system under the
name of ‘Chiropractie,’

The provisions of this statute authorize and ecreate a Board of
Chiropractic Examiners. The duties of this board are definitely set
forth in said Aet, under the provisions of section 4 of the Aet, and
a person desiring to be examined touching his qualifications to practice
must be a graduate of a chiropractic school. This section provides
that a successful applicant can practice nothing bhut chiropractic.

Section 5 defines “chiropractic’ to be—

The seience of palpating and adjusting the artienlations of
the human spinal column by hand only.

Section 2958, Revised Laws of Nevada, provides:

The certificate of death that shall be used is of the United
States standard form as approved by the Bureau of the Cen-
sus. * * * The medical certificate shall be signed by the phy-
sician, if any, last in attendance on the deceased, who shall
speeify the time in attendance, the time he last saw the
deceased alive, and the hour of the day at which death
oceurred, and he shall further state the cause of death so as
to show the course of the discase or sequence of courses result-
ing in the death, giving first the name of the discase causine
death (primary cause). the contributaries (secondary cause),
it any.

To answer your query it is necessary to determine whether a chivo-
practor can be denominated a physician, within the meaning of section
2958.

The question here presented has been presented to other courts in
the United States in but three instances, and is one of first Hpression
in the State of Nevada,

In the case of Keiningham v. Blake, 109 Atl, 65, the Legislature of
the State of Maryland, in ereating a hoavd to license the practice of
osteopathy, enacted a provision that those practicing osteopathy were
not qualified to issue death certificates,  The question was presented to
the Supreme Court of Maryland, and the Supreme Court of Maryland
held that this provision of the statute did not subject those engaged
in the practice of osteopathy to an arbitrary and unconstitutional
discrimination.  The reasoning of this case wonld seem to answer the
present case in the negative,

The Supreme Conrt of Hlinois, in the case of People v, Simon, held
that an osteopathic physician was a legally qualificd physician and
came within the meaning of the word “physician™ as used in their
public-health law, and as one, therefore, qualified to issue a death
certificate.  People v. Simon, 150 N. E. 817; Ex Parte Rust, 183 Pac.
548 In Re Opinion of the Justices, 107 Atl. 102

The matter was squarely presented to the Nupreme Court of Minne-
sota in the case of State ex rel. Wentworth v, Faheyv, 183 N, W, 260,




o4 REPORT OF THE ATTORNEY-GENERAL

The Supreme Court of Minnesota held. with two Judges dissenting,
that a chiropractor could not give the certificate of death required
under the provisions of their statutes,

The case of In Re Opinion of the Justices of the Supreme Conrt of
Rhode Island. 107 Atl. 102, is instruetive on the definition of the word
“physician,” and this Court held that an osteopath was authorized to
sign certificates as to the cause of death.

Notwithstanding the decision of the Supreme Court of Minnesota,
supra, I am of the opinion that a chivopractor is authorized to sign a
certificate of death. under the provisions of seetion 2958, Revised Laws
of Nevada, 1912, My reason for this conelusion mizht be briefly stated
as follows: The State, by its examination and certificate, has certified
to the ability of a chiropractor to discover the cause of the disease
while the patient is alive. The reasoning which prompts the holding
that, after the patient is dead, a chiropractor is not authorized to
issue a death certificate when he is the only attending physician, seems
to be fallacious. The effect of this reasoning would be to impose,
in many instances, unnecessary hardship and pain on the relatives of
the deceased. It is my opinion, therefore, that a chiropractor may
issue ecertificates of death. and that the same should be received by
the Board of Health when the chiropractor was the attending physi-
cian or doetor during the lifetime of the deceased,

Respeetfully submitted,
M. AL DiskiN, Attorney-General,
Hox. W. L. Sayvvers, M.D., City Health Officer, Reno, Nevada,

SYLLABUR
i1, Gasoline Tax—Dealer—8ale to Government,
(1) The dealer, not the purchaser, is responsible for the tax on ull
siles of gasoline, including those to the Government, If the burden falls

on the Government, it does so only indirectly,

INQUIRY
Carson Crey, April 18, 1923,

You advise that the several oil companies engaged in selling gasoline
have presented their wonthly reports in compliance with the law,
These reports show that 1o tax was paid by the respeetive dealers on
gasoline sold to the Government.

You also hand me certain briefs presented on the question of the
State’s right to colleet exeise tax on gasoline sold by dealers, where
the sale is made to the Government. A request is submitted {or a
reexamination of the question, in view of the briefs presented.

OPINTON

The apparent confusion existing in construing the provisions of the
Nevada Aet is due to the false assumption that the collection of this
exeise fax is an attempt upon the part of the State to tax government
property or any ageney or instrumentality of the Government,

The exeise tax is placed upon, and to be colleeted from, the dealer in
casoline, as defined in the Aet. Failure to pay the tax works no pen-
alty upon the purchaser. The dealer only is the party to be sned under
”l" .\"T. \\'hl'l'l' tll!‘ tax s not 1‘“”"1""‘].
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Sec, 2, That, in addition to the taxes now provided for
by law, cach and every dealer, as defined in this Aet, who is
now engaged or who may hereafter engage in his own name,
or in the name of others, or in the name of his representatives
or agents in this State, in the sale or distribution, as dealers
and distributors, of motor-vehicle fuel as herein defined, shall,
not later than the fifteenth day of each calendar month,
render a statement to the Nevada Tax Commission of all
motor-vehicele fuel sold or used by him or them in the State of
Nevada during the preceding calendar month, und shall pay
an excise tax of 2 cents per gallon on all motor-vehiele fuel so
sold or used, as shown by such statement in the manner and
within the time heveinafter provided,

o " i ™ t " * " * ]

SeC, 6. Any dealer, association of persons, firm or corpora-
tion violating any of the provisions of this Aet shall be
deemed guilty of a misdemeanor, and upon convietion thereof
shall be punished by a fine not to exeeed $500 or by imprison-
ment in the county jail for a period not to execed six months,
or bhoth,

*

* * * % @ * = "

Sec. ). I any person, association of persons, firm, or
corporation shall fail to pay such license tax herein provided
for a period of thirty days from and after the date when the
same should have been paid as required by this Aect, the
amount thereof shall be colleeted of sueh person, association
of persons, firm, or corporation for the use of this State, and
the Attorney-General of the State, or the Distriet Attorney
of any county within this State, shall forthwith commence
and prosecute to final determination in any court of compe-
tent jurisdietion an action at law to colleet the same.

The State of Arizona has a statute somewhat similar to the Nevada
Acet. The Arizona statute, however, specifically recites that the tax is
to be paid by the purchaser. Notwithstanding this provision, the Cir-
cuit Court of the Eighth Circuit, construing the nature of this tax,
stated

The Supreme Court of Arkansas., in the case heretofore
cited, declared that the tax was not imposed upon the gaso-
line as property. nor upon the sale. nor upon the purchase,
but was laidd upon the privilege of the use of the venicles
mentioned in the Aet upon the public highways. However,
it also stated that:

“The purpose of the statute is twofold, namely, to impose
a tax upon the purchaser of gasoline for the nse of the car
and to regulate the business of the dealer by requiring him
to colleet the tax and pay it over to the County Treasurer.
It is certainly within the power of the Leeislature, for it does
not involve the payment of any fee nor the performance of
any unreasonable task.”

It beecomes necessary to ascertain the actnal effect of the
statute, whatever name or deseription has been applied to it
by the State Supreme Court (Standard Oil Co. v. Graves.
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249 17, S, 389, 394, 39 Sup. Ct. 320, 63 L. Ed. 662), in order
to determine whether it violates the Constitution of the
United States. [t is doubtless true that the amount of the tax
usnally does fall finally upon the purchaser, becanse the seller
will naturally fix a price or an amount to be collected for
the commodities sold which will inelude the amount of tax.
Clark v. Titusville, 184 U. S, 329, 333, 22 Sup. Ct. 382, 46
L. Ed. 569. It may also be conceded that what is ultimately
gained by the purchaser for the amount of tax so ineluded
is the use of the highways for automotive vehicles propelled
by gasoline. In addition there are some of the essential
elements of a tax upon the sale, or the privilege of the sale, of
the gasoline. The seller is required to register and to file a
report of his sales, and show therein ““the amount of tax due
by said seller.” The seller must pay the tax. unless he col-
leets the same from the purchaser. While the first section
required the seller to collect 1 cent a gallon from the pur-
chaser in addition to the usual charge therefor, no usual
charge is fixed by the statute, and the effeet of the Aet is to
allow the seller to fix any priee he wishes, and to require him
to pay 1 cent a gallon for the zasoline so sold. The penalties
provided in the Act are all levied against the seller. The pur-
chaser is not required to do anything by the Aet, althongh the
result may incidentally cause an enhanced priee for the gaso-
line.

The conclusion that the tax is not levied against the pur-
chaser disposes of the basis of the only contention made by
appellant of a violation of the Fourteenth Amendment : but it
may be added that the conclusion that the tax is an excise
tax on the privilege of making sales of the named produets,
although measured by the gallons sold for a designated use,
brings the Act within the proper exercise of the State’s power
of taxation, when the commerce clause is not involved (see
Standard Oil Co. v. Graves, 249 U, S, 389, 39 Sup. ('t. 320,

63 L. Ed. 662; Askren v. Continental Oil Co.. 252 U, S, 444,
449, 40 Sup. Ct. 355, 64 L. Ed. 654; Bowman v. Continental
Oil Co., 256 U, 8. 642, 41 Sup. Ct. 606, 65 L. Ed. 1139 Texas
Co. v. Brown, 258 U. 8. —, 42 Sup. Ct. 375, 66 L. Ed.

April 17, 1922), and such taxation is not in violation of the
Fourteenth Amendment.  Woodruff v. Parham, 8 Wall, 123,
140, 19 L. Ed. 382; Wagner v. City of Covington, 251 U, S.
95, 102, 103, 40 Sup. Ct. 93, 64 L. Ed. 157: Bowman v, Con-
tinental Oil Co., supra: Altitude Oil Co. v, People, 70 Colo.
452, 202 Pac. 180; Pierce Oil Corp. v, Hopkins, 252 Fed. 253,

As stated above, the Nevada law. in contradistinetion to the Arizona
law, imposes an excise tax on the dealer, not on the purehaser.

The tax, under the Nevada statute, is not laid upon either the
property or any imstrumentality of the Government. If it reaches the
Government, it does so iluli!'t‘v]l'\'. The tax is laid as an excise tax
upon the dealer for the importation of gasoline, and, while the dealer
will probably pass it on to the eonsumer, the tax is not laid upon the




REPORT OF THE ATTORNEY-GENERAL ol

consumer, The burden, therefore, if it falls upon the Government,
does so indirectly.

I am not without precedent in the position taken here in referenee
to the collection of this tax from the dealer. The Attorney-General of
the United States, in an opinion rendered to the Seeretary of the
Treasury, has adopted the same theory in reference to the payment
by the State of an exeise tax imposed by the Government on certain
manufactured articles.  The question propounded to the Attorney-
General was whether the excise tax imposed by section 900 of the
Revenue Aet, February 24, 1919, in 40 Stat. 1122, upon the manu-
facturer, producer, or importer, upon the price for which articles
enumerated within the seetion are sold, applies upon sales of such
taxable articles to a State or a political subdivision thereof.

In answering this question the Attorney-General stated :

The United States, of course, cannot tax the property or
the instrumentalities of a State, but here the tax is not laid
upon either the property or the instrumentalities of the State.
If it reaches the State at all, it does so only in an indireet
manner. The tax is laid upon the manufacturer, and, while it
is probable that he will pass it on to the consumer. the tax
itself is not laid upon the consumer, The burden, therefore,
if it falls upon the State, does so indirectly.  Such an inei-
dental and indirect effect results from the payment of all
taxes, and while this tax may be traced more directly into the
cost of the State, yet the fact remains that it is an ineidental
and indireet burden upon the State and not the taxation of
cither its property or its instrumentalities. Snyder v, Bett-
man, 190 U. S, 249 Baltic Mining Co. v, Massachusetts, 231
U. S. 68: Kansas City, Fort Scott and Memphis R, R, Co, v
Kansas, 240 U, S, 227

: The American Manufacturing (o, v,
The City of St. Louis. decided by the Supreme Court on
June 9. (63 L. Ed. 108.)

The theory advanced by me in the first apinion I rendered in
reference to this matter was adopted from the case of Standard Oil
Co. v. Brodie, 239 S, W. 753, The Court in that case held that the
tax, under the provisions of the Arizona law in reference to casoline,
was a charge for the use of the publie highways by those vehicles
which are propelled by gasoline. If this theory is adopted, there is
some respeetable authority, holding that the State has a right to
colleet a charge for the maintenance of its publie hichways, and that
this charge may be collected from the Government,  This theory is
well expressed by Mr. Justice McLean in the case of Searight v,
Stokes, 11 L. Ed. 547, 551, where the Court stated :

Now, can the United States claim the right to use such
road or bridge free from toll?  Can the

¥y ]i]:lw' locomotives
on the railroads of the States or of companies, and use them
by virtue of their sovereignty ! Sueh acts would appropriate
private property for publie purposes without compensation,
and this the Constitution of the Union prohibits,

[t is my opinion, therefore, inasmuch as this is an excise tax placed
upon the dealer, that the dealer is responsible for the tax to the State
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of Nevada for all sales of gasoline made by him, ineluding sales made
to the Government, :

You are therefore requested to mail to the several oil companies a
memorandum showing the amount of tax that is due to the State, by
reason of the several sales, and request payment. In the event that
payment is not made, you will please advise this office, so that proper
proceedings may be instituted to colleet same.

Respecttfully submitted,
M. A, Diskis, Attorney-General,
NEvana Tax Cosssion, Carson City, Nevada,

SYLLABUS
42, Board of Examiners—Employees of Highway Department.

Stats, 1923, p. 208, see, 2@ State Board of Examiners determines
salaries, compensation, and number of employees ot Highway Depart-
ment, (See Opinion No, 43,)

INQUIRY
CarsoN Crry, April 17, 1925,
For the gnidance of your department you request an opinion in
reference to the applicability to your department of those provisions
of the Statutes of 1923, chap. 146, p. 25%.
OPINTON
Statutes of 1923, p. 258, sec. 2, provide as follows:

It shall be the duty of the State Board of Examiners, and
it is hereby empowered, to determine what employees may
be necessary. and to establish the salaries or compensation
thereof. in all state offices, departments. institutions, commis-
sions, and bureaus of the state government. except positions
and salaries specifically authorized by statute or under the
control of elective boards,

Section 4 of the state highway law provides as follows:

The State Highway Engineer may employ such assistant
eneineers, clerks, and other assistants as may be necessary to
the proper conduct of the Department of Highways, and fix
their compensation.  Such compensation, however, shall first
be approved by the Highway Directors,

Inasmuch as the Highway Department is not under the control of
an elective board, it is my opinion that the provisions of the Act of
1923 in reference to establishing salaries and compensation and the
number of employvees of the State Highway Department is under the
supervision of the Board of Examiners, and that the provisions of
the Act of 1923, supra. applies to the Department of Highways.

Respeetfully submitted,
M. A. DiskiIxN. Attorney-General,
Hox, Gro. W. Boroes, State Highway Engineer, Carson City, Nervada.
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SYLLABUS
i3, Highway Department Employees, Number and Salaries Of.

(1) Stats, 1917, p, 310, see, 4, authorizing State Highway Engincer to
cimploy assistants and fix their compensation, does pot bring fixing of
compensation within exception stated in Stats, 19204, see, 2,

(2) Stats, 10214, see, 4, while aunthorizing emplovment of assistants,
does not fix compensation, but delegates that duty to State Highway Fngi
neer and Directors of Highway Department,

(3) Stats, 1923, p, 258, makes it mandatory duty of Board of Examiners
to fix compensation of Highway Department employees,

(Nee, also, Opinion No, 42,)

INQUIRY
Carsox Crry, April 20, 1923,

Reference is made to Opinion No, 42,

You state that it is quite evident to you that section 4 of the state
highway law provides a special anthorvization for employing assistant
engineers, clerks, and other assistants as may be necessary for the
proper conduct of the Department of Highways, and further makes
provision for fixing their compensation.

You also state that inasmuch as 1 did not give an opinion on that
portion of section 2, chapter 146, Statutes of 1923. which refers to
special authorization, you desire an opinion as to whether or not
seetion 4 or any other provisions of the state highway law (1917) is
not a specific authorization for the purpose of emploving assistants
and fixing their compensation.

OPINTON

Section 4, Statutes of 1917, p. 310, authorizes:

The State Highway Engineer to employ such assistant engi-
neers, c¢lerks, and other assistants as may be necessary to the
proper conduct of the Department of Highways, and fix their
compensation.

It is my opinion that this provision of law in reference to authoriz
ing the State Highway Engineer to employ assistants and fix their
compensation does not bring the fixine of compensation of persons so
employed within the exception as stated in the Statutes of 1923, see, 2.
While section 4 authorizes the employment of assistant engineers, ete.,
by the State Highway Engineer, it nowhere fixes the compensation of
those so employed. but delegates to the State Highway Engineer and
the Directors of the Highway Department the right to fix the salary.

The *positions and salaries specifically anthorized by statute’ which
do not come within the supervision of the Board of Examiners are
those positions and salaries which are ereated by the Legislature, and
the salaries appertaining to such positions are specifically fixed hy the
Legislature and not delegated to any persons or board,

It is my opinion, therefore, that the provisions of section 4 of the
state highway Act not having fixed and designated by virtue of its
provisions the salary .
Fngineer,

of those to be employed by the State Highway
it becomes a mandatory duty, under the Statutes of 1923,
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p. 258, for the Board of Examiners to fix the compensation of those

so employed. Respeetfully submitted,

M. A, DisgIN, Attorney-General.
Hox. Gro. W. Boroes, State Highway Engineer, Carson ('ity, Nevada.

SYLLABUS
44, Inspector of Mines—Assistants—Board of Examiners Fixes Compensation.
(1) This law empowers Inspector of Mines to employ assistants, but not
to fix compensation,
(2) Stats, 1923, p. 258, authorizes Board of Examiners to fix such com-
pensation.
INQUIRY
Carsox Crry, April 20, 1923,
You call my attention to section 31 of the laws relating to Inspector
of Mines. This section provides:
The Inspector of Mines is hereby empowered to purchase
all supplies that may be required to carry out the provisions
of this Act. and, if necessary, to employ additional help, the
expenses thereof to be paid out of that said hoisting engineer’s
license fund in the usual course of claims against the State.
You call my attention to section 2, Statutes of Nevada 1923, p. 258,
and request an opinion as to whether the Board of Examiners, under
the provisions of this Aet, has the power to fix the compensation of

help employed by you in connection with the duties of yvour office.

OPINION

The purpose of the Statutes of 1923, supra, was to confer upon the
Board of Examiner the duty of determining the help necessary and to
ostablish the salaries or compensation in all state offices except posi-
tions and salaries specifically authorized by statute or under the
control of elective hoards.

[nasmuch as the statutes do not fix the compensation for the help
employed by vou. it is my opinion that the salaries and compensation
of those emploved in your office is to be fixed and regulated by the
Board of Examiners under the provisions of the Act of 1923, supra.
The provisions of section 31, quoted above, simply authorize you to
purchase supplies and employ additional help. It is the duty of the
Board of Examiners to fix the compensation of the help so employed.
and in addition thereto it is the duty of the Board of Examiners to
determine what help is necessary and to authorize the same when the
facts warrant. Respeetfully submitted,

M. A, DisgiN, Atforncy-General,

Hox. A, J. Stixsox, Mine Inspector, Carson City, Nevada.

SYLLABUS
45, Hoisting Engineer's License—Experience Required.
Stats. 1921, p. 316: Applicant for engineer’s license must have had

actual experience in n[u-l::lﬂen mine hoisting engine,
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INQUIRY
CarsoN Crry, April 20, 1923,
You call my attention to section 1, Statutes of Nevada, 1921, p. 316,
This section provides, in part :

It shall be unlawful for any person to operate any steam,
electrie, gas, air, or any other hoisting machinery over six
horsepower when either is used in the lowering or hoisting of
men—-—

My attention is also directed to the provisions of section 9 of this
Act, which reads, in part, as follows:

Licenses issued under this Act shall be divided into three
classes, namely, first class, second class, and third class. No
person shall be granted a first-class license who has not taken
and subseribed to an oath that he has had at least two years
experience in the operation of at least one of the éngines
named in seetion 1 of this Act, and whose knowledge of the
construcetion and operation of the machine he is to be licensed
to take charge of is such as to justify the belief of the Board
of Examiners that he is competent to take charge of and
operate such machinery.

You request an opinion in reference to these two sections and
whether a person filing an application for license must have experience
in the operation of an engine deseribed in section 1 in and about the
operation of a mine,

OPINTON

It is my opinion that it was the intention of the Legislature, in
adopting sections 1 and 9, of this Act. to require an applicant to have
the experience deseribed in the operation of the classes of engine desig-
nated and that such experience must include that which would be
cained by reason of the operation of one of these engines while nsed
in operating a hoisting machine in or about the mine,

Respeetfully submitted,
M. A I)l.\l\'|.\'. Attorne i-Creneral,
Hox. A, J. StinsoN. Mine Iu\/u:'/u/'. Carson City, Nevada,

SYLLABUS
Public Service Commission—Common Carriers— Certificates of Public Con-
venience-—Motor Vehicles and Trucks—County Commissioners,

(1) See, 0, Stats, 1923, p. 320, authorizing an appeal from decision of
County Commissioners to PPublic Service Commission is not unconstitu-
tional, as the party is not deprived of his day in court, neither are judi
cial powers conferved on an administrative hoard,

(2) Applications for certificates of public convenience filed with the

Commission should be transferred to the various Boards of County Com-

missioners, ind hearings and rehearings now pending Lefore the Publie

Mervice Commission should be submitted to the County Commissioners,
D) The legislative intent was to tve the Jssuine t cortificates of

public convenience transforred to the Connty Clomimissiog
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INQUIRY
Carsox Crry, April 20, 1923,

You call my attention to the Aet approved Mareh 21, 1923, which
transfers from the Public Serviee Commission to the varions Boards
of County Commissioners the authority to issue certifcates of public
convenience,

You request an opinion :

() Whether sections 7, 18, and 361, Statutes of 1919, p. 198, are in
conflict in any respeet with the Act of 19223,

(b) Seetion 9 of the Act of 19213, supra. provides that appeals may
be had from the decision of the Board of ‘ounty Commissioners to
the Public Service Commission. and y»ou reqguest an opinion as to
whether this provision is constitutional.

(¢) You advise that one or two cases are now pending before the
Public Seryice Commission. and in reference to the duties of the Public
Service Commission vou desire advice -

(1) Should the applications heretofore filed with the Commission be
transferred to the various Boards of « ‘ouanty Commissioners?

(2) Should matters now pending before the Commission involving
hearings and rehearings be submitted to the several County (‘ommis-
sioners for determination ?

OI"INTON

You are advised that there is no serious conflicet, in my opinion,
between the provisions of sections 7. 15. and 365, Statutes of 1919,
p. 195, and the provisions of the pprescent lzaw.

In reference to this second gquery. I am of the o pinion that those
provisions of the law authorizirie appeal to the Public Service
Commission from the decision of the 3oard of ( ‘ounty Commissioners
is not unconstitutional. This section does not cleprive the party
aggrieved from his day in court, meither does it confer Judicial power
on an administrative board.

In respeet to the questions set forth under subdivisions 1 and 2, 1
am of the opinion they should both be answered in the affirmative,
Nection 9 of the Statutes of 1923 provides

Said Public Service Commiission is herebyx dirvected, as soon
as possible after the approval of this Aet. to transmit to the
Clerks of each of the counties in the State cortified copies of
all certificates of public convenience heretofore issued. affeet.
ing the respective counties. The right to issue siuch certificate
heretofore granted to the IPublic Service C oxnmission shall
cease upon approval of this Aet. but all other laws regulating
operation of common carriers using motor vehieles or trucks
shall be in full foree and effecet until -J a1 3923

It was the intention of the lLiewislature. as expressed herein, to have
all matters in connection with the issuance of certificates of publice
convenience transferred to the Boards of ( ‘ounty  Commissioners,

Respecttfulixy submitted.,
M. A. Disxsx., Attorncy-General,
PurLic Servics-CoMMisstons ., € crr-sirn € *etar. N everder.




REPORT OF THE ATTORNEY-GENERAL 63

SYLLABUS
47. Animals—"'Owner" Defined.

(1) Stats, 1923, see. 1, chap, 26: An owner [of live stock | s one having
one or more classes of live stock assessed or whicl will be assessed at next
JllllI"“l assessment,

INQUIRY
Cagsox Crrey, April 17, 1923,

You direet my attention to seetion 1, chapter 26, Statutes of Nevada,
1923, which provides:

Section 1. Every owner of horses, mules, asses, cattle, or
hogs in this State may design and adopt a brand or brands.

You advise that you construe the word “owner™ to mean *‘those
having one or more classes of live stock as disclosed by the assessment
rolls, or those whose live stock will be placed on the assessment rolls
at the next annual assessment.”™

OPINION
[ agree with your interpretation.
Respeetfully submitted,
M. A. DiskIN, Attorney-General.
Hox. Epwarp Recorps, Seerctary State Board of Stoek Commissioners.

SYLLABUS
48, Fish and Game—S8ale by Indians—Tags.

All resident Indians, not citizens, may sell fish eaught ‘o Pyramid,
Walker, and Winnemucea Lakes, in season and in limited tities. All
tish so sold must he tagged,

INQUIRY
Carsox Crry, April 17, 1923,
You request an opinion as to the constitutionality of thar certain
Acet entitled :

An Aet relating to the marketing and sale of fish by
Indians, under certain restrictions, and providing peralties
for the violation thereof (Stats. 1923, p. @ 'T-

OPINION

Under the provisions of seetion 1 of this Aet, Indians residing in
this State have the privilege of selling and marketing. aceording to
the seasons and bag-limits preseribed by law, the fish that they may

take from Pyramid, Walker, and Winnemucca Lakes.

While the term “Indian™ is used in this Aect, and it would appear
that the Legislature intended to grant the privilege of selline fish to
all Indians who are residents of this State, it is my opinim t. if all
[ndians in this State, irrespective of whether they were iZens or
not, were permitted to sell fish, such a construction would make the

Act uneonstitutional, for the reason that, inasmuch as some Indians
ave citizens, privileges would be granted to Indians who are citizens
that would not be eranted to all other citizens.

The granting of such special privilege would be a violar of the

provisions of the Constitution.
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The term “Indian,” as used in this Act, is to include only such as
have not assumed the duties and obligations of eitizenship.  State v,
Lewis, 88 Pac. 940.

In reference to those Indians who are not citizens, they may sell fish
according to the seasons, and, when such Indians fish, the amount they
cateh will be controlled by the laws existing in reference to citizens.

[t is necessary that vour Commission scenre the metal tags under
the provisions of section 1, and all fish sold must have upon it these
tags. Respectfully submitted,

M. A. DisgiN, Attorney-General.
Hox. J. E. Jouxsox, Seeretary Nevada Fish and Game Commission.

SYLLABUS
Official Bonds—Mineral County—Chief Deputy Sheriff and Superintendent
of Power System—Premium on Bonds.

Stats. 1917, p. 340: Bond of Chief Deputy Sheriff is not required by
statute. Tf Sheriff demands bond, premium therefor is not charge against
county.

Stats. 1923, p. 366, see. 17, provides for appointment of superinteudent
of power system and requires the filing of a bond. Under Stats. 1917,
e 340, premium on such bond is a charge against the county.

INQUIRY
(arson Crry, April 21, 1923,

You request an opinion as to whether the Board of County Com-
missioners of Mineral County :

(1) Can pay the premium on the boud of the Chief Deputy Sheriff:

(2) Can pay the premium on the bond of the superintendent of the
Mineral County power system.

OPINION

The statutes nowhere provide that the Chief Deputy Sheviff of
Mineral County must execute a bond, and I am of the opinion, there-
fore, that, if the Sheriff of Mineral County desires a bond from his
c¢hief deputy, the premium on said bond is not a proper legal charge
acainst the county, for the reason that it does not come within the
provisions of the Statutes of 1917, p. 340.

Answering vonr second query, it appears that the Legislature of
the State of Nevada by enactment has aunthorized the ecounty of
Mineral to take over and operate the power system furnishing electrie
power within Mineral County.

Under the provisions of the Act of 1923, p. 368, sec. 17, the Board
of County Commissioners is required to employ a superintendent who
shall qualify as required by law and give a bond in the sum of $5.000
for the faithful discharge of his duties. Inasmuch, therefore. as the
law fixes the amount of bond such superintendent is required to give,
I am of the opinion that this is a bond vequired by law within the
provisions of the Statutes of 1917, p. 340.

[ am also of the opinion that such a superintendent would be a
county officer and within the definition of seetion 1, Statutes of 1917,
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p. 340,  (See Polk v. James, 68 Ga. 128; State v, Jennings, 49 N, .
104.)

Respeetfully submitted,
M. A, Diskin, Attorney-General.
Hox. J. H. Wure, District Attorney, Hawthorne, Nevada.

SYLLABUS
50. Mineral County—Rebate to Consumers of Electric Power.,

(1) Stats. 1923, p. 366: The provisions are very ambiguous., The iutent
appears to be to rebate total cost of construction, yet provisions are made
to rebate 15 per cent per year for four vears, a total of 60 per cent. The
15 per cent is to be computed on “their monthly bills for service,” yet
such construetion would make the provisions without meaning.

(2) The 15 per cent is to be deducted for four vears from monthly
bills for service.

3) Contributor who used no electricity would not be entitled to any
rebate,

INQUIRY
Carson Cimy, April 23, 1923,

Request submitted for an opinion as to the proper construetion of
that portion of section 3, p. 368, Statutes of 1923, relative to the per-
centage required to be rebated to consumers of eleetric power under
the provisions of this section,

You sugeest that the total pereentage to be rebated is the amount of
60 per cent based on the total cost of such construction.

OPINION
That portion of section 3, Statutes of 1923, p. 368, which is impor-
tant and material in the construetion of this question, reads as follows :
and that such total cost may be rebated back to such con-
sumer or consumers at not to exceed 15 per cent annually.
computed upon their monthly bills for serviee, incurred
within a period of four years immediately following the
construction of sneh high-tension extension of suceh systen.

The provisions of this seetion are very ambiguous and inconsistent,
[t would appear that the intent expressed was to rebate the total
cost, and yet, when a scheme is devised whereby the cost is to be
rebated, it appears that provisions are made for rebating 15 per cent
of the cost per year tor four years. or the total of 60 per cent of the
cost is anthorized.

It would further appear that the 15 per cent was to he computed
upon “their monthly bills for service,”  Although the words of the
statute would convey this intention, it would be apparent that such
construction would practically make the provisions of the Aet without
meaning.

I am of the opinion that the 15 per cent recited in the statute is to
be allowed each year for a period of four years, and the same is to he
dedueted from the monthly hills for service rendered,

2%
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In the event that the party construceting such line or extension did
not consume any power, the Board of County Commissioners would
not be authorized to make any rebate, for the reason that the rebate
provided for is to be made only in the manner deseribed, to wit, to he
computed upon the monthly bills for serviee.

Respectfully submitted,
M. A, DiskiN, Attorney-General.
Hox. J. H. Wurre, District Attorney, Hawthorne, Nevada,

SYLLABUS
51. Statutes—Sufficiency of Title—Constitutionality—Hospitals for Disabled
Persons.

(1) Section 1, Stats. 1923, p, 304, chap. 172, provides for manner of
establishing such hospitals.  Money raised is to be eredited to proper
fund and paid out on order of Trustees,

(2) Section 16 extends control of Trustees to existing county hospitals.

(%) Seetion 18 is of doubtful constitutionality since the title appears
insuflicient, no method is adopted for raising funds, and probably estab
lished hospitals would not come under its provisions,

INQUIRY
(arsox Crry, April 23, 1923,
You call my attention to the Statutes of Nevada, 1923, p. 340, chap.
172, The title of this Aet reads as follows:

An Act to enable counties to establish and maintain publie
hospitals, levy a tax and issue bonds therefor, elect hospital
trustees, maintain a training-school for narses, and provide
suitable means for the care of such hospitals and of disavled
persons.,

OPINION

Neetion 1 of this Aet provides that when a petition is filed with the
Board of County Connnissioners, signed by a certain percentage of
the taxpayers of sueh county, requesting that an annual tax be levied
for establishing and maintaining a publie hospital, such Board of
County Conmmiissioners shall submit the question to the electors of the
county,

The money raised by sueh tax levy, if the same is authorized by
vote, is to be eredited to the hospital fund and is to be paid out on
the order of the hospital trustees.  The hospital trastees have exelu-
sive control of the expenditures of all moneys to the eredit of the
hospital fund, Seetion 16 of this Aet provides that all provisions of
the Aet with reference to the administration and government of the
county or connties ]um[til:ll\ erected under its |H'n\'i~in1|\ shall extend
to and be applicable for the administration and government of all
county hospitals heretofore erected in the several counties of the
State. under and by virtue of any Aet of the Legislature,

Section 18 provides in part that the Board of County Commissioners
is direeted to forthwith appoint a hoard of trastees for such county
hospitals and it makes the provisions of the Aet applicable in respect
to the future control of sueh hospitals, and also further provides that
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no eleetion is necessary under its provisions for the taking over of
sueh county hospitals, but that it will be presumed that an eleetion
was had and a majority of all the votes cast had been in favor of
establishing sueh hospital.

It seems to me that these are the seetions of this law which are to
be considered in attempting to arvive at a conclusion as to the validity
of this enactment,

The purpose of the Legislature as expressed in this statute was to
place the operation, management, and control of county hospitals
under the control of a hoard of trustees, and to take the same from
the Board of County Commissioners, | agree with you in your con-
tention that the title of the Aet is not sufficient to give notice that the
Legislature intended to adopt the provisions as set forth in section 18
of the Aet. State v, Halloek, 19 Nev. 384 State v. Commissioners, 22
Nev, 399 State v. Gibson, 30 Nev. 3533,

Auain, if the provisions of seetion 18 are to be construed as making
it the mandatory duty of the Board of County Commissioners to
appoint a board of trustees for a county hospital, as deseribed in sec-
tion 18 of the Aect. the conclusion adopted by vou is not debatable that
under the provisions of section 18 the Board of County Commissioners
are compelled to appoint a board of trustees to manage such hospital,
and no method is provided for the board to seeure funds for the
operation and maintenance of said hospital.,

You will also note that, under the provisions of seetion 18. the Liegis-
lature had in mind the county hospitals that had been erected under
or by virtue of any Aet of the Legislature. The question presents
itselt if this designation would include hospitals that had been erected
by virtue of the power conferred upon the Board of County Commis-
sioners under the general law.

The provisions of this statute, with the exception of seetion 18, were
adopted from the State of Missouri. A review of legislative enact
ment in this State diseloses that county hospitals were established in
this State by direet legislative enactment and not throuch the Board
of County Commissioners, I entertain serious doubts, if a strict con-
straction was placed upon section 18 of this law. if any hospitals
now established in the counties of this State would come within the
provisions of seetion 18,

For the reasons stated and for the reasons included in vour opinion
presented to me. | have serions doubts as to the validity of seetion 18,
and feel that the matter should be presented to the Supreme Court
for decision, if some theory can be worked out to present such a case.

Respectfully submitted,
M. AL Diskix, Attorney-General,
Hox. L. D. SesMMERFIELD, District Attorne iy Reno, Nevada.,

SYLLABUR
Revenue—Tax for School Purposes—Duty of County Commissioners.
It is the duty of County Conumissioners to levy o tax necessary to
et expenses of county hivh sehool as fixed in budget furnished by educa-
tional hojprd,
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INQUIRY
Carson Crry, April 28, 1923.

An opinion is requested as to whether or not it is the mandatory
duty of the Board of County Commissioners, in fixing the tax rate
for the current year, to include therein an amount sufficient to raise
money for the purpose of meeting the requirements of the County
Board of Education for the support of the county high school. and
also whether the Board of County Commissioners have a right to
reduce the amount as fixed by the Board of Education.

OPINTON

Seetion 180, School Code of 1921, provides:

It shall be the duty of the Board of County Commissioners
to include in their annual tax levy the amount estimated by
the County Board of Education, as needed to pay the expenses
of conducting the county school, ete.

am of the opinion that this provision of the statute is mandatory
upon the Board of County Commissioners, and it is the duty of the
County Commissioners to levy such tax as will be required to meet the
expenses set forth in the budget as furnished by the County Board of

Education, Respecetfully submitted,

M. A. Diskix, Attorney-Gencral.
Hox. Howarp E. Browxe, District Attorney, Austin, Nevada.

SYLLAB 'S
53. Corporations—Building-and-Loan Association—Insufficiency of Articles of
Incorporation.

Stats. 1915, p. 341, authorizes formation of building-and-loan associa-

tions,
Rev. Laws, 1108, as amended Stats. 1023, p. 370:  Articles of incorpo-
ration of domestic corporation which omit statement as to whether or not
capital stock, after the subseription price or par value has heen paid in,

shall be subject to assessment to pay debts, are insufficient,

INQUIRY
(‘arson Crry, May 8, 1923.

You hand me articles of incorporation. and request an opinion as
to whether the articles recite all the necessary stipulations reguired by
law.

OPINION

Building-and-loan associations and the incorporation of the same
are authorized by Statutes of Nevada, 1915, p. 341.

Seetion 1 of this Aet anthorizes the incorporation of building-and-
loan associations and provides that they may be incorporated nwnder
the provisions of the general corporation law of this State.  Subdivi-
sion 8, Rev. Laws, 1912, section 1108, as amended Statutes of 1923,
p. 370, provides:

Whether or not capital stock. atter the amount of the sub-
seription price or par value has been paid in. shall be subject
to assessment to pay debts of the corporation.
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The articles presented for filing contain no statement in reference
to this provision of the statute. = :

It has been heretofore held by this office that this provision of law is
essential.. (Opinions of Attorney-General, 1917-1918, No. 30.)

It is my opinion, therefore, that the articles presented are insufficient
for the reasons stated. .

Respeetfully submitted,
M. A. Diskin, Attorney-General.

Ho~. W. G. Grearnovse, Sceretary of State, Carson City, Nevada.

SYLLABUS
54, County—County Commissioners—Lease of County Property.
Rev. Laws, 1508, makes no provision for lease of county property to
individnals not engaged in county work.

INQUIRY
Carson Crry, May 8, 1923.
Has the Board of County Commissioners the power to rent trucks
and wagons, owned by the county, to private individuals who are not
engaged in performing work for the county !

OPINION

Section 1508, Revised Laws of Nevada, 1912, sets forth the powers
of the Board of County Commissioners of the several counties of this
State.

In the powers enumerated there is no special provision which author-
izes the Board of County Commissioners to lease county property.

It is my opinion, therefore, that the Board of County Commis-
sioners has no power or authority to lease county property as stated
in your inquiry. (See Specialty Company v. Washoe County, 24
Nev. 359.)

Vol. 15. Corpus Juris, see. 221, p. 537, contains the followine
statement :

Boards [boards of county commissioners] have no power to
rent or to lease property or franchises owned by the county,
in the absence of statutory authority so to do. (See State v.
Hart, 144 Ind. 107,

Respectfully submitted,
M. A. DiskiN, Attorney-General.
Hox. Boorn B, Goobyax, District Attorney, Lovelock, Nevada.

SYLLABUS
55. Chattel Mortgage on Movable Personal Property-—Recording.

Stats. 1923, p. 133: Chattel mortgage covering movable personal
property, irrespective of use made thereof, should be filed with Seeretary
of State.

INQUIRY
Carson Crry, May 10, 1923,
Seetion 6 and section 7. Statutes of 1923, p. 153, require the
Recordérs of the several counties of this State, when a chattel mort-
gage is filed, purporting to eveate a lien upon live stock. vehieles, or
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other migratory chattels, to record the same with the Seeretary of
State.

Where a chattel mortgage is executed, covering a ranch and a few
head of live stock, would the live stock come within the provisions of
this law. requiring the chattel mortgage to bhe filed with the Secretary
of State?

OPINITON

I heretofore gave you an oral opinion construing these two seetions
to the effect that the same only applied where it appeared that the
live stock or other chattels were migratory in their nature; this
upon the theory that the words ““‘and other migratory chattels” limited
the words “live stock™ to the migratory kind. If, therefore, a rancher
desired to mortgage his ranch and dairy stock, it could not he said
that the dairy stock, although they may come within the classification
of live stock, would be within the definition of a migratory chattel.

After a careful review of the Aet, and the areuments presented by
Hon. Lester D. Snmmerfield, District Attorney of Washoe County. and
Hon. Booth B. Goodman, Distriet Attorney of Pershing County. to
the contrary, I am of the opinion that the provisions of the Act apply
to all live stock irrespective of the use made of same.

The theory of Mr. Summerfield in construing the provisions of this
Act appears to me as being cogent, where he states :

The plain wording of the Act and its obvious intent lead me
to believe that chattel mortgages, on all personal property
which shall, if living, move of itself, or, if inanimate, is self-
propelled, or adapted to being moved by wheels or other
mechanical instrumentalities, should “be recorded by the
Secretary of State under this Aet,

It is my opinion, therefore, where a chattel morteage is executed
purporting to cover live stock or vehicles or other property that can
be moved. irrespective of the use made of said live stock or vehicles,
that the same should be filed with the Secretary of State.

Respeetfully submitted,
M. A DisgiIN, Attorney-General.,
Hox. W. G, GREATHOUSE, Seerctary of Ntate, Carson City, Nevada.

SYLLABUS
56. Animals—Transfer of Brand—Recording.
Stats. 1923, p. 25: It is not necessary that brand or mark be recorded

with County Recorder on sale of live stock,

INQUIRY
Carsox Crry, May 10, 1923,
You reguest an opinion as to the mode of procedure in reference to
transterring a brand from the seller to the purchaser of live stock.

OPINION

Under the provisions of seetion 11, Statutes of 1923, pdn; 168
necessary : First, that the instrument evideneing such transfer must
be acknowledged as deeds to real estate are required by law to be.
Second, said instrument must be recorded in the office of the board
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(Board of Stock Commissioners) in a book to be kept by the board for
that purpose. The board must, when such an instrument is presented,
and before the transferee can act under said brand or mark, be notified
that the said transfer has been approved by the board. The brand
or mark so transferred must be such a brand or mark that has been
rerecorded in compliance with the provisions of section 13 of the Aet,

It is not necessary that such brand or mark he recorded with the
County Recorder. Respectfully submitted,

M. A. DisgiN, Attorney-General.

Hox. Epwagrp Recorps, Secretary State Board of Stock Commissioners.

SYLLABUS
57. Revenue—Poll-Tax—"Civilized American Indians” Defined.

(1) Constitution, see, 256, provides for poll-tax, but exempts uncivilized
American Indians,

(2) Al Tndians, residing in this State, not otherwise exempted, are
civilized and subject to payment of poll-tax.

(3) Rev. Laws, 3711, provides for taxing male residents over nue of 21

(uncivilized American Indians excepted),

INQUIRY
Carson Crry, May 10, 1923,
Section 3711 of the Revised Laws of 1912 provides:
Gach male resident of this State over 21 and under 60 years

of age (uncivilized American Indians exeepted), and not by
law exempted, shall pay an annual poll-tax, for the use of
the State and county, of $3.

An opinion is requested seeking to define the words “uneivilized

American Indians.™
OPINION

It will be noted that our Constitution, sec. 236, provides that a poll-
tax shall be collected, but exempts uncivilized American Indians from
any law seeking to impose this tax. The Constitutional Debates ave of
interest in attempting to aseertain what the framers of the Constitu-
tion had in mind in making this exemption. Mr. Brosnan made the
following suggestion when this matter was before the convention -

[ would suggest that in the case of an educated Ameriean
Indian, if he becomes also a man of property, then, if he is to
he taxed, it sems to me he should also have the rvieht of
suffrage,

Mr. Collins stated :

The time may not be very distant when the Indians of this

Territory may become a civilized body of men. As soon as
that is done, it seems to me that they should become citizens—
at least, so far as to share in the support of the covernment.
I think that, by using the words “wild American Indians™ or
“uneivilized American Indians.,” we shall make a elear dis-
tinetion between Kanakas and Mongolians and the Indian
tribes whom we do not desire to tax.
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It is evident that the framers of the Constitution had in mind that,
when they used the words “uneivilized American Indians,” they
referred to those Indians who had no education and no oceupation. |
am of the opinion that in this State today we have no Indians who
might be classified as “uneivilized American Indians.” It is there-
fore my conclusion that all Indians rvesiding in this State, and who
are not otherwise exempted, ave civilized, and must therefore pay a

poll-tax. Respeetfully submitted,

M. A. DiskiN, Attorney-General.,
Ho~. Cuas, A. CANTWELL, Assistant U. 8. Attorney, Reno, Nevada,

SYLLABUS
58. Motor Vehicles—License to Operate.
Stats. 1923, p. 320, sees, 2 and 4: Only motor vehicles used as common
carriers need pay license.
INQUIRY
Carson Crry, May 11, 1923,
An opinion is requested in reference to the provisions of see. 4,
chap. 181, p. 320, Statutes of Nevada, 1923, and whether or not the
same applies to all motor vehicles or only to those defined in the Act
as being used as common carriers for hire,

OPINTON
Seetion 2 of this Aet defines motor vehieles and motor trucks as

those used for the transportation of persons or merchandise for hire,
or used in the business of a common carrier of freight, merchandise, or

passengers,
It is my opinion, therefore, that the provisions of this section apply
only to those motor vehicles as defined in seetion 2,
Respeetfully submitted,
M. A. Diskin., Attorney-General.

Hox.J. H. Waurre, District Attorney, Hawthorne, Nevada,

SYLLABUS
59. Motor Vehicle—Nonresident Owner—Registration—Penalty for Violation.
(1) Stats. 1921, p. 375, subd, g, sec. 9, as amended Stats. 1923, p. 387:
Only nonresident owners of motor vehicles must register their cars,
(2) Rev. Laws, 6288, making a violation of a statute to whieh ne
penalty is attached a misdemeanor, would apply in case a nonresident

failed to register his car as required,

INQUIRY
("arsox Crry, May 11, 1923,

An opinion is requested as to whether the penalty provisions of
paragraph g of sec. 9, chap. 212, Statutes of Nevada, 1923, p. 387,
apply to all motor vehicles or only to those belonging to nonresidents.

Yon state that the statute of 1921, p. 375, which is an Aet regu-
lating automobiles, and requiring a license for the same. contains no
penalty provisions for a violation of the Aect,
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OPINION

In veference to your first inquiry, it is my opinion that subdivision g
of see. 9, Statutes of 1921, p. 375, as amended Statutes of 1923, p. 387,
applies only to motor vehieles belonging to nonresidents.

Replying to your second inquiry, the Act of 1921, in reference to
motor vehicles, contains no penalty elause. However, your attention
is directed to section 6288 of the Revised Laws of Nevada, 1912, which
in substanece enacts ;

That the performance of any act which is prohibited by
statute, and no penalty for the violation of such statute being
imposed, the committing of such act will be a misdemeanor.

It is my opinion, therefore, that this provision would cover a viola-
tion of the Statutes of 1921, supra.
Respectfully submitted,

M. A. DiskiN, Attorney-General.
Hon. .J. H. Wuire, District Attorney, Hawthorne, Nevada.

SYLLABUS
Fish and Game Caught by Indians—=Sale.

(1) Resident Indians may sell fish caught by them in Pyramid, Walker,
and Winnemucea Lakes to all persons, but no such fish may be resold by
any one other than an Indian.

2) Restaurants may serve fish bought of Indian to patrons, but cannot
dispose of them otherwise,

(

INQUIRY
Carson Crry, May 17, 1923.

(1) Under chapter 201, Statutes of Nevada, 1923, may fish, caught
and sold by an Indian as therein authorized, be resold either by an
Indian or by any other person?

(2) May fish be purchased from an Indian and served by restau-
rants and cafés, conducted by persons other than Indians, to patrons
with meals?

OPINION

(1) Under the provisions of the first paragraph of see. 1, chap. 201,
Statutes of 1923, providing that Indian residents of this State shall.
under regulations preseribed by the State Fish and Game Commission,
have the privilege of selling and marketing the fish they may take
from Pyramid, Walker, and Winnemucea Lakes. Indians may sell to
all persons other than Indians, and may buy and sell among them-
selves the fish taken by them as above specified, but no such fish is
subject to be resold by any person other than an Indian. That is. the
Indians who catch the fish may, if they so desire, sell to other Indians.
who may take the fish and market them. either by maintaining a fish-
market or selling them from house to house (provided always they
comply with local regulations). But no person other than an Indian
may sell or engage in marketing any such fish.

(2) Under the provisions of paragraph 2 of section 1 of said Act, it
Is our opinion that all cafés and restaurants may be considered as
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“eonsumers,” and may serve fish purchased from Indians to their
patrons as food with meals, but may not serve, sell, or dispose of them
otherwise,

By order of the Attorney-General :

Respectfully submitted,
Tuomas E. Powery, Deputy Attorney-General,
Nivapa Fisa axp Gaye CommissioN, Reno, Nevada,
61, County—Liability for Tort.
A county is not liable for a tort. (See, also, Opinions of Attorney-
General, 192110220 1, 48,)

SYLLABUS

INQUIRY
(‘arsoN Crry, May 23, 1923
Is a county liable for a tort?
OPINION
This office heretofore has held that a county is not liable for a tort.
(See Opinions of Attorney-General, 1921-1922, p. 48
This opinion is affirmed in all respeets,
Respeetfully submitted,
M. A. DisgiN, Attorney-General.
Hox. J. H. Wuire, District Attorney, Haowthorne, Nevada.

SYLLABUS
62. Corporations, Foreign—Assessable and Nonassessable Stock—Secretary of
State.
Stats. 1915, p. 34: Articles of incorporation of domestic corporations
must declare whether stock is assessable or not. (See Opinion No. 53,
supra.) Foreign corporations are not required to make this statement,
and, if legal in other respects and approved by the Bank Examiner, Sec-

retary of State must file their articles,

INQUIRY

C'arsox Crry, May 25, 1925,
f

You hand me ecertified copy of the articles of incorporation of the
Fidelity Building and Loan Association, a corporation, organized and
existing under and by virtue of the laws of the State of Utah,

You call my attention to the fact that the certified copy of the
articles of this association contains nowhere a statement as to whether
the capital stock of said company is assessable or nonassessable. You
desire an opinion as to whether these articles should be filed by you.

OPINION

This office has heretofore held that a domestic building-and-loan
association must set forth in its articles a statement disclosing whether
the capital stock of said corporation is assessable or nonassessable.
(();nmnm of Attorney-General, 1923-1924, No, 54.)

Section 6, Statutes of 1915, p. 34, provides in substance that it
slmll he unlawful for any building-and-loan assoeiation, not oreganized
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')
under the laws of this State, to transact business in this State unless
such association or company shall have first complied with the statutes
of this State relating to foreign corporations, and shall have sub
mitted a statement of its condition and affairs showing: (then follows
a command of what matters are essential to be included in said
statement ),

The Legislature of this State has enacted no provision of law requir
ing the articles of foreign corporations to contain those provisions of
the statutes of this State which are applicable to domestic corporations.
The question then presented for determination is whether a foreign
building-and-loan association can file its articles with the Secretary of
State when those articles do not contain the
required to be set forth by domestic corporations,

From a reading of our statutes. in an effort to be advised of the
public policy of this State, it can readily be determined that we have
adopted a most liberal comity toward corporations organized under
the laws of other States. It would appear, therefore, when such
foreign corporations desire to be admitted to this State, and their
articles provide powers and a business not opposed to our laws, but
such as we grant to our own corporations, it seems to me that there
is nothing else to do but to admit such corporations,

The Supreme Court of Missouri determined a question somewhat
similar to the one here presented: The State of Missouri had a statute
which in effect provided that no corporation would be admitted to do
business in the State of Missouri unless such corporation could have
been organized under the laws of the State of Missouri. The Standard
Tank Car Company, a corporation, was organized under the laws of
the State of Delaware, and the articles of incorporation of the com-
pany did not provide for a par value of the stock of said company.
Under the laws of the State of Missouri corporations were
to have a par value, and a statement of the
was required to be set forth.
issuing an order commanding the

matters and things

required
amount of the par valie
The Supreme Court of Missouri. in
* Secretary of State to issue a license
to said corporation, quoted from the case of Cowell
Springs, 100 U, S, 55,
stated

v. Colorado
where the Supreme Court of the United States
If the |)0Hl"\‘ of the State

i Territory does not permit the
husiness of the

foreign corporation in its limits. or allows
the corporation to acquire or hold real property, it must he
expressed in some affirmative way. It cannot be inferred from
the fact that its Legislature has made no provision for the
formation of similar corporations, or allows corporations to
be formed only by general laws. State ex rel. Standard Tank
Car Co. v. Sullivan, 221 S, W, 798 (See, also, North Ameri-

can Petroleum Co. v. Hopkins, 181 Pac. 625.)
[nasmuch as the Legislature of this
foreign corporations from doing husi
its articles in this State, when the ar

State has not in terms prohibited
ness in this State or from filing
ticles of said corporation are not
of domestic corporations, it is
this huilding-and-loan asso-
respects they comply with the law. and have the

m accord with those provisions required
my opinion that the articles presented by
ciation, if in all other
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approval of the State Bank Examiner, must be received and filed

by you. Respeetfully submitted,

M. A, DiskiN, Attorney-Gioneral.
Hox. W. G. Grearuouvse, Neerctary of State, Carson City, Nevada.,

SYLLABUS
63. Revenue—Corporation License Tax.
Stats. 1923, p. 342, sec. 1: All corporations, domestic and foreign,
excepting only those which are required by law to pay annual tax, must

pay license tax under provisions of this statute,

INQUIRY
Carsox Crry, May 25, 1923,
Where a foreign corporation has paid an annual license tax in the
State of its domicile, must such corporation pay the license tax to the
Secretary of State of the State of Nevada under the provisions of
the Statutes of 1923, p. 3427
OPINION
Section 1, Statutes of 1923, p. 342, provides:

Seerion 1. Every corporation organized under the laws of
this State and every foreign corporation doing business in
this State shall, on or before the first day of July of each
vear, pay to the Secretary of State a license tax of $10: pro-
vided, howerer, that corporations already required by law to
pay an annual license shall not come under the provisions of
this Aect,

[ am of the opinion that the provisions contained in said seetion,
exempting corporations already required by law to pay an annual tax,
refer to those corporations, such as a building-and-loan association,
which are required by the Laws of this State to pay an annual license
tax of $100.

[ am of the further opinion that, where a foreign corporation pays
an annual license tax under the provisions of the law of its domieile,
it does not come within the exemption or proviso enumerated in said
seetion, and that sueh corporation must pay the license tax provided
for in this statute.

When the Legislature refers to “a law,” or uses the expression
“required by law.” it means the law of this State.

Expressions in statutes, such as “required by law.” “pre-
seribed by law,” “‘regulated by law,” refer to statutory
provisions only : and so it is held that the expression “lia-
bility ereated by law™ in Code Civ, Proe., see. 394, providing
that that chapter shall not affect an action against a director
or stockholder of a lnnnw_\'ml t'lbl'[llnl';ﬂinn, 1o recover a ]N'Il;lh_\'
or a forfeiture or to enforce a liability “ereated by law.”
refers to a statute of the State, and not to the general law
recognized therein. Brinckerhoff v, Bostwick, 1 N, E, 663,

As used in the eollateral inheritance-tax Aet. which pro
vides that certain named societies exempt by law from taxa-
tion should not bhe lable to the tax, “law”™ means the law of
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New York: and hence a legacy to an institution falling within
those exemptions, but located in and incorporated under the
laws of another State, is subject to the tax, In Re MeCoskey's
Estate, 1 N. Y. Supp. 782,

A law is a rule of eonduet preseribed by the lawmaking
power of the State. 1 Kent, Comm. 477,

The term “law” is confined to enactments of the Legisla-
ture of the State.  When the Legislature speaks in general
terms of laws, or of things authorized by law, the expression
must be understood as having exclusive reference to the laws
of this State. People v. Sturdevant, 23 Wend. 418,

It is my opinion, therefore, that all corporations, domestic or
foreign, exeepting only those which are required by the laws of this
State to pay an annnal tax, must pay the license tax under the provi-
sions of this statute. Respeetfully submitted,

M. A, Diskin, Altorney-General.
Hox. W. G. Grearnovse, Seeretary of State, Carson City, Nevada,

SYLLABUS
Constitutional Law—Statute—Delegation of Legislative Power—County
Ordinance Regulating Motor Vehicles—Public Service Commission.

(1) Stats. 1923, p. 320: The Act is valid excepting section 9 thereof,

(2) Power conferred by Legislature on County Commissioners to fix
license churge and regulate motor vehicles by issuing certificates is not
delegation of legislative power,

(3) Section 9—Right given to Public Service Commission to annul
ordinances adopted by County Commissioners is unauthorized,

This opinion was affirmed by Supreme Court in Ginoechio v, Shaugh-

nessy, 47 Nev, 129, 217 Pac, 581,

INQUIRY
C'arsoN Crry, May 31, 1923,

An opinion is requested as to the constitutionality of Stats, 1923, p.
320, chap. 151

It is urged that this statute is nneonstitutional for two reasons :

First - The authority granted to counties to enact ordinances regu
lating motor vehieles, as defined in the statute, is an unauthorized
delegation of legislative power,

Second-—-The anthority eranted to the Public Service Commission
to review, modify, annul, or approve the ordinances enacted by the
various connties, is an unauthorized delecation of leeislative power

OPINTON

First—Is the Aet uneonstitutional as a delocation of legislative
power to the Connty Commissioners !

On the geperal proposition that the Legislature eannot delecate
power to make purely substantive law, there can he no question. There
can be no difference of opinion as to the soundness of the corrclative
proposition that the Legislatnre can delesate the power to determine
the facts or state of thines npon which the law makes its own onera
tion depend ‘
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The difficulty lies not in determining the governing prineiple,
in its application to conerete eases,
The title of this Aet recites:

“An Act to regulate the use and operation of motor trucks;
to define and elassify them: to proteet the public roads and
highways of Nevada; to secure revenues for their improve-
ment and maintenance; to provide for the issuance of certifi-
cates of publie convenience, and licenses, by the Boards of
County  Commissioners, and the enactment of ordinanees
therefor,” ete.

Seetion 1 of the Aet provides that the power conferred upon the
County Commissioners is one to be exercised for the purpose of pro-
teeting the publie roads and highways and to secure revenue for their
improvement and maintenance.  Section 1 further authorizes the
County Commissioners to enact ordinances licensing and regulating
the use of motor trucks.

Seetion 2 defines motor trucks and motor vehieles.

Section 3 attempts to place restrictions and make classifications for
the guidance of the County Commissioners in fixing a license fee on
the several motor vehieles and the kind and character of busihess as
well as the road over which said vehiele is to travel,

Section 4 makes it unlawful for a motor vehicle to be operated
withont a license, and provides a penalty for such violation,

The Legislature therefore anthorized the Boards of County Com
missioners to classify motor trucks and establish a license fee to he
paid by those operating motor trucks or vehieles in the business, as
defined in seetion 2 of the Act.

Can it be said that. when the Legislature authorized the Boards of
County Commissioners to elassify motor trucks and fix a license to he
collected for the operation of said trucks on the public highway, they
therehy delegated legislative power to the ' num‘ Commissioners !

The courts, passing upon questions similar to this, have differenti
ated between those statutes which delegate to hoards or officers the
rieht to make rules and regulations and those cases where the Legis
lature attempted to delegate to boards the right to make a law and
preseribe a punishment for a violation.

The Supreme Court of the United States, in the case of United
States v. Grimawd., 35 L. Ed. 563, held that the Act of Congress
authorizing the Seeretary of Agriculture to adopt rules and regula-
tions coveringe forest reservations was not unconstitutional as a delega-
tion of legislative power. Quoting from the case of Marshall Field &
Co. v. Clark. 36 L. Ed. 310, it was stated :

The Lesislature cannot delegate its power to make a law,
bt it can make a law to delegate a power to determine some
fact or state of things upon which the law makes or intends
to make its own action depend.

n the ease of State v. Duval County, 79 South, 693, the Court
held that an Aet of the Legislature nnlhm-i/in'v' the County Commis
sioners to fix toll eharees for the use of a bridge was not a delecation
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of legislative power, but rather an administrative funetion that might
he delegated by the Legislature,

The Supreme Court of Alabama, in the case of Terry v. State, )2
South. 83, decided that an Aet of the Legislature conferring power
on the Commissioner's Court to fix license charges for the use of the
publie highway, was not a delegation of legislative power. The Court
stated :

While the Legislature cannot delegate its power to make a
law, it can make a law to delegate a power to determine some
fact or state of things upon which the law makes or intends
to make its own action depend. To deny this would be to
stop the wheels of government. There are many things, upon
which wise and useful legislation must depend, which cannot
he known by the lawmaking power, and must, therefore, be a
subject of inguiry and determination outside of the halls of
legislation. ln«mnn v, State, 39 Ala, 247, 34 Am. Rep. T82;
Locke’s Appeal, 72 Pa. 491, 13 Am. Rep. 716, If the appel-
lant is guilty in 1|n\ case, and is punished under the affidavit,
he will be |)|ln|\hv|l by the will and command of the Legis-
lature of Alabama. and not by the will and command of the
Commissioner’s Court of Bibb County.

The County Commissioners are not authorized to fix a punishment
for a violation of any ordinance enacted under the pm\mum of this
statute. The only ]unu\hmvnt for acts of omission is that preseribed
by the Legislature in section 4.

In the ease of Brobine v. Revere, 66 N. E. 607, the Court called
attention to the faet that the punishment was not fixed by the board.
saving

that the makine of the rules was administrative, while the
<uhstantive lecislation was in the statute which provided that
they should be punished as breaches of the peace. Terry v.
State, 92 South. 85: MeClure v. State, 88 South. 55: Parke
Bradley, 86 South. 29: Commonwealth v. Slocum, 119 N. E.
6GRT 1 State v. Duval County. 79 South. 693.

The only power to regulate that is conferred consists in the issuing
of certificates of public convenience,  This right is restricted by sec-
tion 4. and the County Commissioners in issuing certificates “are
authorized and direeted to follow as closely as practicable the rules
and reanlations nuder which sueh certificates are now issned by the
Publiec Serviee Commission.”

Any other .m'mprwl peculation, or the issuing of a certificate of
public convenience not in eonformity to the laws and regulations under
which sneh certificate was issued l»\ the Public Serviee Commission,
would be void as unauthorized.

The Aet simply authorizes the Boarvd of County Commissioners to
(a) fix a license charge; (b) regulate motor vehie los by issuing certifi-
cates

[t is my opinion that the power conferred by the Legislature upon
the County Commissioners is not a legislative power, but it simply
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authorizes the County Commissioners to make rules and regulations,
and thereby funetion in an administrative capacity.

Second—It is urged that those provisions of section 9, which give
the Public Service Commission the vight to review, modify, or annul
the ordinances enacted by the various counties, are an unauthorized
delegation of legislative power,

This attempt upon the part of the Legislature to confer upon the
Publie Serviee Commission the right to annul ordinances adopted by
the several County Commissioners of the respective counties of this
State is clearly unauthorized and contrary to the Constitution.

Section 10 of the Act, however, provides

Each seetion of this Act is hereby declared to be separate
and independent. and if one seetion be deelared unconstitu-
tional it shall not invalidate the other sections of this Aet.

The Supreme Court of Arkansas in the case of Snetzer v. Grege.
196 S. W. 925, in construing a seetion similar to this, declared, quoting
from 6 R. C. L. 123:

Oceasionally the Legislature expressly states its will that
the valid provision of a statute shall be enforced in spite of
any judicial determination that certain seetions of the Act
are unconstitutional.  Such an expression of the will of the
Legislature is generally carried out by the courts.

The Supreme Court of Arkansas held that a declaration of this kind
constitutes a legislative determination of its full purpose, and that
that declaration can and should be carried into effect. State v. Claw-
son, 117 Pae. 1101,

Indulging in the presumption that every law enacted by the Legis-
lature is eonstitutional until the same clearly appears to the contrary.
beyond a reasonable doubt. T am not prepared to say that the provi-
sions of this Act are unconstitutional. It is my opinion, therefore,
that, excepting that portion of section 9 which gives the Publie Ser-
vice Commission the right to annul ordinances, the other provisions
of the Act arve valid. Respectfully submitted,

M. A. Disgiy, Attorney-General.,
Iox. L. D. Sussereienn, District Attorney, Reno, Nevada.

SYLLABUS
Statute—Title—Humboldt County Highway Bonds—Tax Levy Valid.
Stats, 1923, p. 285: While title of Ac¢t should have authorized tax
levy to redeem Humboldt County highway bonds, failure to do so did not
invalidate tax levied, since bonds were authorized, and it must be imiplied

that repayvment will be made,

INQUIRY
Carsox Crry, June 7, 1923,

You advise that the Nevada Industrial Commission contemplates
purchasing certain honds of Thanboldt County, and an opinion is
requested as to the legality of the bonds issued under the provisions
of Statutes of 1923, p. 235,
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OPINTON
Statutes of 1923, p. 235, provide:

An Aet to authorize, empower, and direct the Board of
County Commissioners of Humboldt County, Nevada, to issue
bonds to provide funds for construeting and improving roads
and highways, and construeting bridees in Humboldt County,
Nevada.

Section 5 of the Act authorizes the creation of a fund for the
redemption and payment of said bonds and authorizes the Board of
County Commissioners to levy an annual tax for the payment of said
bonds.

It will be noted that the title of this Act nowhere discloses the
purpose to authorize the Board of County Commissioners to levy a
tax or create a fund for the payment of these bonds. The question
then presented is whether the title of the Act confliets with seetion 17,
article 4 of the Constitution of the State of Nevada.

The Supreme Court of Nevada, in the case of Klein v. Kinkead. 16
Nev. 194, has passed upon a similar question, and in this case the
Court construed an Act entitled as follows :

An Aet to provide for the taking care of the insane of the
State of Nevada,

In the body of this statute provisions were made for a state loan
and for the investment of moneys of the state school fund. and. hold-
ing this title was safficient, the Court quoted from a decision of the

Supreme Court of IHlinois in the case of Ottawa v. People, 48 111, 233
where it was stated :

That an Aect entitled “An Aet to authorize the town of
Ottawa to erect two bridges aecross the [inois-Michigan
Canal.” was sufficient, notwithstandine the faet that no pro-

* vision for raising money to defray the cost of such bridees

was indicated in the title of the Aet.

Also, in the case of I’t'(>|»l|' V. “m'h.sh'l'. a0 N X. 62531 wits held
that an Act entitled “An Aect in relation to the ercetion of publie
buildings for the use of the city of Rochester,” and provision for the
selecting and procuring of a site for the contemplated building, was
valid. The Court stated :

But buildings can no more he crected without sites than
without materials or means to defray the expenses, Al these
are details, and no reference thereto in the title is required,

It is my opinion, therefore, that, while the title of this Aet should
have anthorized the Board of County Commissioners of  Humbolds
County to levy a tax, the failure so to do under the decision, supra,
did not invalidate the tax levied by the County Commissioners, for
the reason that where bonds are anthorized to be ssued it st be
mphied that vepavinent will be made.

Respectfully submitted,
M. A, DiskiIN, Attorne 1-licneral,
NEVADA INDUsrrian Commission, Carson Ciliy. Nevada,
(5]
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SYLLABUS
Revenue—Apportionment of High-8chool Funds a Ministerial Act which
May Be Made Nunc Pro Tunc.
Stats, 1921, p. 52-54, as amended Stats, 1923: Matten of apportioning
money eolleeted from taxes for high school is simply ministerinl and can
he performed nune pro tune,

See, 4n, Stats, 1921, was repealed by Stats, 192

23
INQUIRY () gon Crry, June 8, 1923,

You advise that at the time of making the semiannnal apportion-
ments in January, 1923, the relief apportionments called for under
seetion 151, paragraphs 2e¢, 3a, 3b, 4a, and 4b, could not be made
beeause of the lack of necessary funds. You further advise that by
Statutes of 1923, section 4a, providing an apportionment for the relief
of high schools, was vepealed.  You state that there is now money
available for this delayed apportionment, and request an opinion if
the apportionment should be made for the relief of high schools under
section 4a, inasmuch as this seetion has been repealed.

OPINION
The various seetions eited by yvou are contained in the School Code
of 1921, as amended, pp. 52-54.
Section 4a provides:

In addition to the apportionments alveady provided for in
this Act. the Superintendent of Public Instruction shall
apportion from the state school reserve fund to any county
whiceh shall have levied a county high-school tax, when this
county high-school tax rate taken with the rate required of
the county for elementary schools tany relief vate having
been deducted) makes a rate in excess of 40 cents on the
£100 assessed valuation of sueh county, a speeial high-sehool
velief apportionment equal in amount to that raised by the
county lv.\ stneh tax in exceess of 40 eents on the £100 gssessed
valuation in the connty as speeified above, for the connty
high-school fund.  But in no case shall he apportion from the
<tate sehool reserve fund at any semiannual apportionment
an amonnt in exeess of $12.50 per pupil as determined by the
avernge monthly envollment in such county high sehool for
the I"""""'”"—' school year,

[t is my opinion that the apportionment provided for under seetion
tn of seetion 151 should be made at this time, notwithstanding the
fact that seetion 4a has heen vepealed by the Statutes of 1923,

The Legislature, by reason of the provisions of seetion 4a and the
seetions in addition thereto, quoted by vou, has authorvized the appor
tionment of taxes eollected, and the taxes so eolleeted are apportioned
in accordance with the provisions of law which authorvized their col
Jeetion.  The matter of apportioning the money is simply & mninis
terial act and can be performed nune pro tune,

Respeetfully submitted,
M. AL DiskiN, Atlorney-General,

SUPERINTENDENT OF Prnnie Instruerios, Carson Citiy, Nevada
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SYLLABUS
67. Revenue-—Exemptions—Charitable Organizations--License.

(1) Staty, 1019, p. 125, exempts personal property of echaritable organi
zations from taxation,

(2) Stats, 1923, p. 342, |||’t>\i1|l'.~ that ‘every" corporation (except those
that pay an annual license tax) shall pay Seervetary of State $10 as license
tux, but history of legislation shows it was never intention to tax chari
tahle organizations,

(3) Masons, Odd Fellows, Elks, and similar organizations need not pay
annual license tax,

INQUIRY

Carson Crry, June 8, 1923,
An opinion is requested as to whether fraternal organizations, such
as the Masons, Odd Fellows, Elks and similar associations and other
corporations, eleemosynary in character, are required to pay the
annual license fee of $10 under the Statutes of 192 p. 342,

OPINION

Seetion 1 provides that “every™ corporation organized under the
laws of this State shall pay to the Seceretary of State a license tax
of $10.

Seetion 2 provides that, when the annual license tax has been paid,
the Secretary of State shall issue to each corporation a certificate
authorizing it to transact and conduct its business within this State
for the period of one year,

This Act, by reason of its provisions, exempts no corporation from
the payment of this tax, with the exception that corporations required
by law to pay an annual license tax shall not come within provisions
of this Aet,

The Legislature of the State of Nevada has heretofore exempted
from taxation the furniture, funds, and other personal  property
owned by “any lodee, or the Ovder of Free and Aceepted Masons, or
of the Independent Ovder of Odd Fellows, or any similar charitable
organization.” (Statutes of 1919, p. 125.) These corporations are not
compelled to pay a fee when they organize under the laws of this
State: neither are they doing business of such character as would
authorize the Secevetary of State, under seetion 2. to issue to them or
cither of them a certificate.

While the Legislature has not exempted corporations of this char-
acter from the payment of this annual license tax by direct permission,
a history of the legislative action in this State clearly discloses an
intent to exempt these organizations, not only from corporation taxes
that may be imposed, but also exempt them from paying property tax.

[t is my opinion that these organizations and corporations of similar
chavacter are not requirved to pay the annual license tax,

Respeetfully submitted,
M. A, DiskiN, Attorne i-bre neral,
Hox. W. G, GrEATHOUS) cNeerctary of State, Carson ('itiy, Nevada
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SYLLABUS
Schools—Discharge of Teacher for Cause—Liability of Trustees for Libel
or Slander—Recall Election.
School Trustees may discharge teacher for good cuuse and are not
lJiable for damages, though conclusions reached may cast aspersions on

character of teacher. Nothing would prevent such discharged teacher,
thinking himself aggrieved, from commencing action for damages, though
the result of such suit might or might not be successful,

Reeall election may be had for any cause in aceordance with Jaw,

INQUIRY
("arson CiTy, June 8, 1923,
You submit the following query and request an opinion :

1. When a Board of School Trustees in the fulfilment of its
duties deems it best to discharge a teacher for reasons which
may reflect on the professional standing of such teacher. what
protection have members of the School Board. and are they
liable to the discharged teacher for the recitals contained in
the resolution discharging said teacher when the recitals may
possibly reflect upon the character or professional standing
of the teacher?

2. In a ecase submitted to the State Board of Education
for the suspension or revocation of a teacher’s certificate.
what protection is there afforded the members of said board
in the discharge of their official duties, where they decide that
the evidence of unprofessional conduct is sufficient to war-
rant the eonclusion that a teacher’s certificate should be
suspended or revoked !

3. Is there any protection as against a recall election
the one hand, or suit for damages by the teacher on the other
hand, against the members of either bhoard for their action

OPINION

The ease of Branaman v. Kinkle, 37 N. E. 546, decided by the
Supreme Court of Indiana, seems to outline a doctrine that answers
the first and second guestions propounded by vou.

In this case an action for libel and slander was instituted by a
sehool-teacher against a township trustee and a County Superinten-
dent for chareine him with incompeteney, eruelty, and negleet in the
exercise of his duties, The Court, in deciding this case, stated

In the opinion [referring to a case decided by the Supres
Court of Indiana, 4 N. E. 197] the Court say that the ofl
of County Superintendent belongs to the exeeutive depa
ment of the State, and the statute does not conter upo
incumbent either judieial or quasijudicial power in the
of licensing persons to teach in the common schools:
confers upon the County Superintendent a diseretion o)
subject of licensing teachers, which is so far analog
judicial diseretion, or error in judgment, either in grant
or withholding a license. It is a wise and salutary r
there can he no action maintained against this elass of
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where they aet without malice.  An honest mistake in judg-
ment, either as to their duties under the law, or as to the facts
submitted to them, ought not to subject such officers to a
suit for damages. They may judge wrongly, and so may a
Judieial tribunal, but the party injured ean have no cause of
action when they act in good faith and in the line of what
they believe is honestly their duty. Any other rule might
result in great hardship to conscientious men who, with the
purest of motives, have faithfully endeavored to perform
the duties of their trust. Although of great importance to
the publie, no considerable profits attach to these offices, and
the duties are usually performed by persons sincerely desiring
to do right by their neighbors, without hope or expectation
of personal gain, and it would be a harsh rule that would
subject such officers to a suit for damages for every mistake
they may make in the good-faith discharge of their official
duties. In order to charge a liability, it must be averred and
proved that such action was taken either wantonly or mali-
ciously; that is, from wilful and wicked or corrupt motives.
Elmore v. Overton, supra, 548,

In the case of Galligan v. Kelly, 31 N. Y. Supp. 361, the Court
stated the following doctrine in reference to the aetion of School
Trustees in discharging a teacher and the liability of such officers for
damages in connection with their official duties :

In fine, they were privileged to take testimony to ascertain
whether there ought to be a trial by the Board of Education.
and that board has sustained them by a vote overwhelm-
ingly preponderating against the plaintiff. It would be
monstrous to hold that the testimony thus taken. and thus
furnished to the Board of Education, was a mere libelous
statement made by the defendants malicionsly to punish the
plaintiff.  Such a doetrine would be most disastrous in its
effect upon the proper administration of our publie-school
svstem. If. under such cireumstances. these Trustees could be
treated as libelers, and punished in damages for doing what
they did. it would simply prevent all such officers from fear-
lessly cuarding the sacred interests intrusted to them by the
law. These officers are responsible for the due administration
of the school system, and they should be upheld in all proper
etforts to maintain diseipline, and to compel obedience to the
rules and by-laws laid down by the Board of Education. It
wonld be strange indeed if they were to be held to a stricter
rule of law than is held against a person who charees another
with a crime in the ordinary eriminal courts of the country.
In that class of cases the person making the charge cannot
be held for damages for malicious proseention, even if the
defendant is acquitted, unless the charge was made wantonly,
maliciously, and without reasonable or probable cause to
belicve it to be true.  Here the charges were certainly made
with probable cause to believe them to be true, hecause they
were made upon formal testimony, and because the plaintift




REPORT OF THE ATTORNEY-GENERAL

was actually removed by the appropriate tribunal. If such
an action as this could be maintained upon such faets, it
would he impossible to induee any prudent eitizen to aceept
such a position as that of School Trustee,  He would either
be held responsible by the people for failure to do his plain
duty, or he would be held responsible by the eourts for doing
his plain duty. Fortunately for the good government of the
schools, the Trustee is not between these alternatives, In my
judgment, this action was ill advised, and should never have
been brought. Tt certainly cannot be sustained npon any
prineiple or precedent appertaining to the law of libel. The
complaint must aceordingly be dismissed.

It is my opinion, therefore, that, if the findings made by the vespee-
tive boards are made in good faith and without malice, the officials
would not be liable to the teacher so discharged, even though the
conclusions reached may cast aspersions on the character of the
teacher.

In reference to the third inguiry it may be stated that there is no
protection against a recall eleetion, Neither is there protection against
a suit for damages in the event a teacher should be discharged. Reeall
elections may be had for any cause, the only requirement being that
the percentage of signers to the recall petition be in accordance with
law. It is needless for me to say that it is impossible to protect any
one from a suit for damages. Your only interest, however. is in
ascertaining whether such a suit could be sneeessfully maintained.
This question I have answered in the negative,

Respectfully submitted,
M. A. Diskix, Attorney-General,
Hox. W. J. HouNtiNG, Superintendent of Public Instruction.

SYLLABUS
69. Revenue—City and County Ordinance—Corporation Tax ‘“Required by
Law"” Defined.

1) Stats., 1923, p. 342, sec. 1: A corporation paying a city or county
license would be compelled to pay the %10 annual license fee required by
this section, the exemption in the Aet providing that corporations already
“required by law"” to pay an annual license does not include ordinances
of eity and county governments,

2) City and county ordinances are not usually classed as laws within

the scope of the phrase “required by law.”
INQUIRY
Carsox Crry, June 8, 1923,
Section 1, Statutes of 1923, p. 342, provides:

Every corporation organized under the laws of this State,
and every foreign corporation doing business in this State.
shall, on or before the 1st day of July of each yvear, pay to the
Seceretary of State, a license tax of $10; provided, howerer,
that corporations alveady required by law to pay an annual
license shall not come under the provisions of this Act.
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You request an opinion as to whether a corporation that pays an
annual license tax under and by virtue of an ordinance enacted by a
city or Board of County Commissioners would thereby be under the
provision above stated.

OPINION

The question presented is whether the ordinance of a city may be
called a “law,” and whether, if a city ordinance requires the payment
by a corporation of a license tax, that such ordinance would be
synonymous with, and within the scope of, the phrase in the statement
“required by law.”

In the case of Wright v. The City of Macon, 64 S. E. 807, it was
held that “‘ordinances” are mere rules or by-laws of a municipal cor-
poration. The word “law” does not ordinarily include a “‘municipal
ordinance.” See, also, Stott v. City of Chicago, 68 N. E. 726; People
v. Gardner, 106 N. W. 540 : Clinger v. Bickell, 11 Atl. 555.

1t is my opinion, therefore, where a corporation pays an annual
license tax under or by virtue of any city or county ordinance, that
it would be compelled to pay the license tax as provided for in section 1
of this Act, for the reason that the words “required by law” do not
inelude ordinances enacted by a eity or a county government.

Respectfully submitted,
M. A. DisgiN, Attorney-General,
Hox. W. G. GREATHOUSE, Secretary of State.

SYLLABUS
70. Criminal Law—S8lot Machine,

Rev. Laws, 6518: It is illegal to maintain a slot machine playved for

money, or for checks or tokens redeemable in money,

INQUIRY
CArsoN Crry, June 19, 1923,

An opinion has been requested as to whether a publie display and
use of slot machines which are being played for eash money constitute
a violation of the state law,

OPINION
Section 6518, vol. 3, Revised Laws of 1919, provides:

It shall be unlawtul for any persons * * * to play,
maintain, or keep any slot machine, played for money or for
checks, or tokens redeemable in money.

It is my opinion, therefore, that operating slot machines, in the
manner specified, is a violation of the law,
Respeetfully submitted,
M. A, DiskiN, Attorney-Geoneral,
Hox. J. G, Screauasm, Governor, Carson City, Nevada,

SYLLABUS
71. Animals—Wild Horses—Estrays.
Ntats, 1923, Il A1, does not l'l'|w:|l Stats, 1913, n'||¢|[, 95, Wild horses

may be destroyved; estrays that have owners are protected,
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INQUIRY
* o Carson Crry, June 21, 1923,

You eall my attention to the fact that the Commissioners of Hum-
boldt County, acting under the provisions of Statutes of Nevada, 1923,
p. 95, issued to an individual a permit to destroy wild horses,

It is suggested by you that chapter 27, Statutes of Nevada, 1923,
automatically repeals Statutes of 1913, supra, and youn request an
opinion.

OPINION

It is my opinion that the statute of 1923, p. 31, does not repeal
statute of 1913, chap. 95. The provisions of the 1923 Aect, supra, con-
template those animals that may have an owner, while this Aect refers
to estray animals that may be marked or branded. Wild horses can-
not come within this classification.

By the provisions of the statute of 1923 rules were enacted which
had for their objeet the protection to owners of the animals mentioned
that might estray.

Respeetfully submitted,
M. A. DisgiN, Altorney-General.,
Hoxn. Evwagrp Recoros, Seeretary State Board of Stock (Commissioners.

SYLLABUS
72. United States Statute—Sheppard - Towner Act—Maternity and Infancy
Cases—Expenditures,
Sheppard- Towner Act: The bureaun at Washington in charge of the
enforcement of this Act should be consulted as to expenditures of funds

by those in charge of this burean in this State,

INQUIRY
Carson Crry, June 27, 1923,
An opinion is requested as to whether the Child-Welfare Division
of the State Board of Health, acting under the state law and the
Sheppard-Towner Act, can agive or afford material relief in maternity
and infaney cases.
OPINTON
In the bulletin issued by the Children’s Burean of the Department
of Labor, subd. 3, p. 3, it is stated ;
As originally introduced, the Aet provided that the funds
were to be expended by the States for provisions of instrue
tion in the hygiene of maternity and infaney, throngh public
health nurses. consultation, and other suitable methods and
the perfeetion of medical and nursing ecare for mothers and
infants at home or at a hospital, when necessary, espeeially in
remote areas,
These specifie provisions do not appear in the Aet as passed.
Seetion 10 of the Sheppard-Towner Aet provides:
that the Children's Burcau may withhold any further certifi
cate provided for in section 10 hereof, whenever it shall be
determined as to any State that the ageneies thereof have not
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properly expended the money paid to it or the moneys herein
requested to he appropriated by such State for this purpose,

[t is my opinion, therefore, that it is incumbent upon those in charge
of the operation of this bureau in the State of Nevada to submit to the
burcau at Washington its plan of operation, and have the expenditures
approved by the Department at Washington. [t appears to me that
the question involved is one entirely of policy, and the Aet of Congress
gives to the head of the bureau at Washington diseretion in exercising
the policy to be adopted. It is therefore suggested that, before any
moneys be expended along the lines suggested by you, permission be
obtained as indicated. Respeetfully submitted,

M. A. DisgiN, Attorney-General.
Mrs. Mavp WaeeLer, Seeretary Child-We lfare Division.

SYLLABUS
County—Highways—City and County Road Funds.

Rev. Laws, 842 and 3006, as amended Stats. 1021, chap. 236:

(1) A city with population of less than 2,500 is entitled to portion of
seneral road fund of county,

(2) In counties containing cities of more than 2.500 population the
amendment fixes maximum and minimum levy and provides different dis
tribution of road funds,

INQUIRY
C‘Arsox ('rry, July 6, 1923,
Is the city of Fallon, with a population of less than 2,500 entitled
to a portion of the general road fund of Churehill County, under the
provisions of seetion 842, Revised Laws of Nevada ?

OPINION

Yes. The city of Fallon is entitled to such proportion of the total
road fund of Churchill County as the valuation of the property within
the city limits bears to the total valuation of all property within the
county, including the city, .

Section 3006, Revised Laws of Nevada, as amended by Statutes of
1921, chap, 235, does not affeet the rights of cities with a population
less than 2,500,

But, for counties containing cities with a population of more than
2500, this amendment fixes a minimum levy of 1.9 as well as a
maximum levy of 1y for voad purposes, and further provides that
one-halt of such eity’s proportion of such road fund shall be placed
in the “wgeneral fund” of sueh city, instead of, as vequired by seetion
843, expending it all upon the streets, alleys, and publie highways,

By order of the Attorney-General :
Respeetfully submitted,
Tuovas E. Powern, De puty Attorney-General,
Hox. E. E. WiNrers, District Atlorne i, Fallon, Nevada,
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SYLLABUS
74. Blection—Notice-—School Bonds, Validity Of.
Notice of election informing voters that interest on proposed school
bonds would not exceed a certain per cent per annum is not too indefinite
or uneertain under see, 193 of School Code,

INQUIRY
(‘arsoN Crry, July 12, 1923,

You submit to me certified copy of the several resolutions adopted

by your honorable board, in connection with the proposed issue of
. $30.000 school honds, School Distriet No. 10, Washoe County, Nevada.

You also submit the notice published ealling for an eleetion which
would authorize the issuance of these bonds,

You call my attention to that portion of the notice of clection
wherein is recited *“‘that the amount of said school bonds shall be
$30.000, bearing interest at a rate not to exceed 6% per annum.”

You request an opinion as to the validity of the proceedings, calling
my attention particularly to the stipulation contained in said notiee
of election. in reference to the amount of interest the bonds shall bear,
and request an opinion as to whether the provision in this notice of
eleetion complies with seetion 193, School Code of Nevada, 1921.

OPINION

Your honorable board is to be complimented for the efficient manner
in which all of the resolutions, notices, and other documents in con-
nection with this proposed bond issue have been prepared.

The Supreme Court of this State has not passed upon the provisions
of section 193. School Code, as to what statement is a sufficient com-
plianee with this seetion. It must be kept in mind, however, that the
purpose of this notice is to provide information to the voters, so that
they may intelligently vote on the question as to whether bonds should
issue or should not issue. It is my opinion that. inasmuch as the
notice of eleetion informed the voters that the rate of interest would
not exceed 67 . it would be a sufficient authorization for the colleetion
of a lesser rate of interest. and [ am of the opinion that the fixing of
a rate not to exceed 67 could not be eriticized as being too indefinite,
or uncertain, and not a complianee with seetion 193,

Respeetfully submitted,
M. A, DisgiIN, Attorney-General.
Boarp or Scuoor, Trustees, Reno, Nevada.

SYLLABUS
75. Corporation—Par and Nonpar Value—Change of Articles.
General corporation law, as amended Stats. 1923, p. 370: A corpora-
tion organized prior to March 26, 1923, may amend its articles to provide

for nonpar-value stock to same extent as newly formed corporation might

so provide, but same corporation may not have both par- and nonpar-

value stock,
Afiirmed by Supreme Court in State ex rel, Goodman v, Greathouse, 47
Nev. 198. 217 Pac. 957.

(See, also, Opinion No. 36, supra.)
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INQUIRY
Carson Crry, July 25, 1923,
Can a corporation existing prior to March 26, 1923, amend its
articles so as to provide for nonpar-value stock, in the same manner
that a newly formed corporation can provide under the provisions of
the amendment appearing in Statutes of Nevada, 1923, at page 3707

OPINION
Yes. Under the language contained in section 40 of the general
corporation law, reading as follows :
Every corporation organized under this Aet may change
the nature of its business, and make such other amendments,
changes or alterations as may be desired provided, that
such eertificate of amendments, change or alteration, shall
contain only such provisions as it would be lawful and proper
to insert in an original certificate of incorporation made at
the time of making such amendment—
it is our opinion that corporations existing prior to March 26, 1923,
may amend their articles of incorporation so as to provide for the
issuance of nonpar-value stock, to take the place of its par-value stock.
This office has heretofore rendered its opinion that, under the
provisions of paragraph 4 of article 4 of the General Corporation Law,
as amended by chapter 206, Statutes of 1923, corporations may be
organized having stock either with or without par value, but that the
same corporation may not have both. So that. under the views of
this office, amended articles of incorporation may provide that all
shares of the capital stock of such corporation shall be withont par
value, but may not provide that part of such shares may, and part
may not, have par value,
However, this matter has been submitted to the Supreme (ourt in
a certain mandamus proceeding, and a final decision thereon should
be forthcoming in the near future.
By order of the Attorney-General :
Respectfully submitted,
THomas E. PowgL, Deputy Attorney-General,
Hox. W. G. Grearnovse, Seer tary of Ntate.

SYLLABUS
76. Revenue—Business License in Unincorporated City or Town.
Rev. Laws, 877, as amended Stats, 1923, chap. 50: No other city or
town license may be collected from businesses in unincorporated city or
town than that imposed by County License Board,

INQUIRY
Carson Crry, July 25, 1923,
In view of the provisions of chapter 50, Statutes of 1923, may the
Board of County Commissioners of any county, under the provisions
of parvagraph 9 of section 1 of * An Act providing for the government

of the towns and cities of this State,” being section 877, Revised Laws
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of Nevada, fix and impose a license fee for the benefit of any unincor-
porated town or city for the carrying on in any such unincorporated
town or city of the businesses named in chapter 50, Statutes of 1923,
in addition to the county license fixed and imposed, or to be fixed and
imposed, by the County License Board, as provided for by said
chapter 50?7

OPINION
It is our opinion that chapter 50, Statutes of 1923, by giving to the
County License Board the erclusive power to license and regulate
certain businesses named therein, in unincorporated cities and towns,
and further requiring all applicants who desire to engage in any such
business or businesses to make application to the County License Board
of the county in which any such business is to be conducted for a
county license of the kind desired. and file the same, together with the
required license fee, with the county license collector, without making
any provision for the fixing and imposing of a city or town license by
such board. precludes the imposition and collection of any license fee
other than that mentioned in said chapter 50, Statutes of 1923.
By order of the Attorney-General:
Respectfully submitted,
Traomas E. Powert, Deputy Attorney-General.
Hox. W. T. Maruews, District Attorney, Elko County, Nevada.

SYLLABUS
77. Corporations—Fees—Interstate Commerce Corporation Filing Fee.

Rev. Laws, 1348, 1350, as amended Stats. 1923, pp. 66, 380: Foreign
corporation engaged in interstate commerce need not pay filing fee based
on amount of capital stock,

INQUIRY
(arsoN Crry, August 2, 1923,
You hand me articles of incorporation of Oregon Short Line Rail-
road Company, and request an opinion as to the amount of fees you
are to colleet for filing these articles,

OPINION

It appears, from the articles presented, that the Oregon Short Line
Railroad Company is a corporation organized and existing under and
by virtue of the laws of the State of Oregon; that said railroad com-
pany is engaged in the railroad business in Oregon, Utah. and Tdaho,
and contemplates running a railroad into the State of Nevada from
Rogerson, Idaho, to Wells, Nevada. It appears, therefore, that this
railroad company is engaged in interstate commerce.

The statute which requires the filing of a certified copy of the
articles of incorporation of a foreign corporation in the office of the
Secretary of State, is section 1348, Section 2 of the Aet provides for
the payment of the fees for the filing of articles of incorporation, and
seetion 3, being seetion 1350 of the Revised Laws, provides a penalty
for the failure or neglect to file. Statutes of Nevada, 1923, p. 65, fix
the amount of fees required to be paid for the filing of certificates or
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articles of incorporation. Seetion 102, General Corporvation Aet, was
amended Statntes of 1923, p. 380. The fees fixed by Statutes of 1923,
p. 380, ave dissimilar from those fixed by Statutes of 1923, p. 66,
Without deciding which fee law should govern, where a railroad
company decides to file articles, it is my opinion that the Oregon
Short Line Railroad Company is not required to pay any fee for the
filing of its articles.

In the case of Pullman v. Kansas, 21 U, 8. 57, the Supreme Court
of the United States held :

A corporation organized in one State, and doing an inter-
state business, is not bound to obtain the permission of
another State to transact interstate business within its limits.

Again, in the case of Ludwig v. Western 1'nion, 216 U. S. 148
Court stated :

A state statute, which requires a foreign corporation,
engaged in interstate commerce, to pay, as a license tax or fee,
for doing interstate business, a given amount on its entire
capital stock, whether employved within the State or elsewhere,
directly burdens the interstate business of such corporation
and its property outside the jurisdiction of the taxing State,
and is unconstitutional and void.

This corporation, therefore, being engaged in interstate commeree,
any statute which would seck to require the corporation to pay a
charge based upon the amount of its capital stock would be imposing
a burden on such corporation as a condition upon the right of said
corporation to do business in this State.

Respeetfully submitted,
M. AL DiskiN, dttorney-General.
Hox. W. G. GreEATHOUSE, Secrctary of State.

SYLLABUS
78. Health—Burial-—Records.

Sections 2060, 2961, and 2062 of the Revised Laws require permit for
interment of hody to secure data for publie records, and must he complied
with,

INQUIRY
CarsoN Crry, August 1, 1923,
You advise that some trouble is enconntered in veference to hurial
permits, and desive an opinion as to the necessity of obtaining these
permits,
OPINTON
Sections 2960-2962, Revised Laws of Nevada, 1912, require that
burial permits be obtained. It is provided

That no sexton, or person in charge of any premises in
which interments are made, shall iter, or |n'1'lnit the inter-
ment of, any body, unless it is accompanied by a hurial,
removal, or transit permit,
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The purpose of these provisions is to obtain data for publie records,
and this law must be complied with,
Respectfully submitted,
M. A, Diskix, Attorney-Geoneral,
Dr.J. W. Gerow, Reno, Washoe County, Nevada.

SYLLARUS
79. Recording—Notice—8Sale and Attachment of Real Property.
Stats, 1923, p. 198: Certificate of sale and notice of attachment affect
ing real property must be recorded,

INQUIRY
Carsox Crry, August 2, 1923,
An opinion is requested as to whether, under Statutes of 1923,
p. 198, chap. 120, it is necessary to record, in the office of the County
Recorder, certificates of sale and notices of attachment.

OPINION
Prior to the adoption of this statute it has always heen the practice
to simply file certificates of sale and notice of attachment., The Legis-
lature in 1923 enacted a law which adopted general recording pro-
visions, and, among other things, provided :
Fach of the County Recorders of this State must, upon
the payment of the statutory fees for same, record separately,

in a fair hand, or typewriter, in large well-bound, separate

books: * * %

I

(1) Notices of attachment upon real estate,
(p) Certificates of sale.
Nection 9 of the Act provides:

Instruments affecting real property must be recorded in

the office of the County Recorder of the county in which the
real property is situated,

Provision is further made in the Aet lmposing a penalty for a
Recorder who fails to ]-l‘ii]n'l‘|'\ record the several documents l""|lli[‘¢‘1l.
It is my opinion, therefore, that a certificate of sale affecting real
property and notices of attachment affeeting real property must he
recorded in this office, “!‘\|l1'(‘”lll“‘\' srbmitiad:
M. AL DiskiN, Attorney-General,

Hox. Linvian S, Bixauas, Recorder and Auditor of Churehill County,
/'vtl//ull, ‘\.I l'lll/tl.

~YLLABD'S
Nevada Industrial Commission—Workmen's Compensation—Injury Proxi-
mate Cause of Death—Time for Filing Claim.

Where an employvee received an accident, while in the emplov of a
company insured under the Act, from which accident a disease developed
which caused his death three vears afterwards, and where o request to
file o claim for compensation was made two vears later, and additional

root was later presented, and received, held:
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(1) The Tndustrial Commission is estopped to allege the claim was not
filed in due time,

(2) The facts warrant o settlement of the elaim,

INQUIRY
Carson Crry, August 6, 1923,

You submit to me the vecords of your office, wherein is set forth the
correspondence and other data, including affidavit and medical
reports coneerning the injury and death of George R. Miller. and the
claim of his wife, Ethel May Miller, for compensation.

[t appears therefrom that Mr. Miller was injured while in the
employ of the Western Ore Purchasing Company, and died in 1919,

You request that I examine the facts, and render an opinion as to
the liability of the Commission to pay compensation,

OPINION

[t appears without dispute that George R. Miller was on May 7
employed by the Western Ore Purchasing Company ; that the Western
Ore Purchasing Company, by reason of a full compliance with the law,
was under the protection, so far as accidents were concerned, of the
Nevada Industrial Commission.

This matter was aeted upon by George D. Smith, formerly chairman
of the Industrial Commission, and compensation was refused: First,
for the reason that the elaim was not presented within a statutory
period of one year from date of death. Second, that it had not been
affirmatively established that the death resulted from personal injury
by accident arising out of the comrse of employment. and that the
aceident on May 7. 1916, was not the proximate cause of the death.

In comnection with the first contention, vour attention is respectfully
called 1o a letter dated Februarvy 8, 1921, to the attorney for Mrs.
Miller. wherein he was requested to file a elaim against the Commission
and to present such proof as he conld to establish his contention. Tt
appears thereafter that additional proof was presented to the Com-
mission. and I am of the opinion. therefore, that the Commission,
having reopened this case, is estopped to now allege that the claim
was ot filed in time, espeeially in view of the fact that the claimant
expended considerable money in presentine further proof.

I reference 1o the second contention, it appears from the aftidavit
of Dr. Turner, who at the time of the accident reported to the Nevada
Industrial Commission that George R. Miller was mjured by the
explosion of a giant cap, and that, by reason of the injury. orchitis
developed,

Dr Turner submitted the patient to a Wasserman test as a means to
arrive at a diagnosis, and the patient was sent to R. L. Rigdon of San
Francisco. who, on Janunary 11, 1917, performed an orchectomy,

[t appears, from Dr. Turner’s affidavit. that on July 6. 1917, he
wrote the Industrial Commission that the injury received by Miller
was of sueh nature that the patient could not recover.

[t appears, thereafter, that Mr. Miller contracted the fln, or rather
Hu preumonia, and on January 12, 1919, he died.  In conelnding his
veport, Dre. Turner states:
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It is my opinion that in a large number of cases pnewmaonia
is a so-called terminal disease, and there is no doubt at all but
what the cause of his death (Miller’s) primarily was tuberen-
lar orchitis, and an extension of the tuberculosis to a general
infection, and that the pnenmonia was only contributory to
his death.

It appears, therefore, that the contention of claimant is sustained
by this medical proof submitted. As to the questions of law involved,
vour attention is called to the following cases:

Where an employee strained himself by lifting and later
died of pneumonia, the board was justified in finding that
the subsequent death was due to an aceident arising out of,
and in the course of, employment. Folts v. Robertson, 188
N, Y. 309,

An employee suffered a frost-bite while performing his
duties in the service of the master, and developed erysipelas
as a result of the injury, which caused his death. His death
was held to be due to an accidental injury arising out of the
employment. Larke v. Hancock Mutunal Life Insurance Co..
97 Atl. 320. (See, also, Kinjan Co. v. Ossan, 121 N. E. 289.)

It is my opinion, therefore, that the faets and the law warrant a
settlement of this case, and T so advise.

Respectfully submitted,
M. A. Diskix, Attorney-Geneial,
INpUSTRIAL COMMISSION OF THE STATE OF NEVADA, C'arson ('ity.

SYLLABUS
81. Banks and Banking—Nonjudicial Day.
(1) Rev. Laws, 4870, as amended, automatically makes day declared to
he such by Governor's proclamation a nonjudicial day.

(2) State banks should ¢lose on that day.
INQUIRY
CagrsoN Crry, August S, 1923,

)

An opinion is requested as to whether August 10 is a nonjudicial
day, the Governor having issued a proclamation declaring that said
day be observed as a nonjudicial day, out of respeet to the memory of
the late President Harding.

OPINTON

It is my opinion that the Governor’s proclamation of August 4 makes
Friday, August 10, 1923, a nonjudicial day.

Section 4870 of the Revised Laws, as amended. coverns, and aunto-
matically makes a nonjudicial day in the case of the proclamation of
the President or the Governor, and the origin of the words “fast,”
“thanksgiving.” or “holiday™ is immaterial.

All state banks should elose on that day.

Respeetfully submitted,
\l A. I)l.\'l\'l.\'. Attorne '/»“l weral,
Hox. J. G. Scrvauayt, Governor, Carson ('ity, Nevada.
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SYLLABUS
82. Highways—"Through"” Defined.

“Highway Law.” The word “through,” used in deseribing highway
routes, means into and out of a town at different points, and not merely
to or into,

INQUIRY
Carson Crry, August 20, 1923,

Could the word “through.” as used in deseribing the various routes
of the state highways in section 8 of the highway law as amended,
be constrned to mean that the routes of the highways deseribed
therein might merely run to, or into, the towns therein named. or that
the main routes of said highways may not even run to or into such
towns, if spurs were construeted to connect the routes of such main
highways with the towns named?

OPINTON
The word “through” is defined in Cyclopedia of Law and Procedure
to mean:
From end to end, or from side to side of : into or out of at
the opposite, or at another. point ; between the sides or walls
of : within; from one side to the opposite side; from one
surface or limit to the other surface or limit.

We have examined all the anthorities cited upon the various shades
of meaning set forth in the above definitions. and we are firmly of the
opinion that the word “through,” as used in section 8 of our highway

law as amended, means “from end to end; from side to side: or into or
out of at the opposite, or at another, point™: and not merely to or into.
By order of the Attorney-General :
Respeetfully submitted.
Trovas E. PowerL, Deputy Attorney-General.
Hox. G. W. Boroexs, State Highway Engineer.

SYLLABUS
Revenue—Lease of Mining Ground as Unit for Bullion-Tax Assessment,
Rev. Laws, 3687, 3690: Original lease and each sublease of
croumnd are separate mining units for bullion-tax assessment

Separate statements must be filed and taxes paid.

INQUIRY
Cagrsox Crry, August 21, 1923,

Where a lessee of mining ground or tailines dump subleases the
same or parts thereof to sublessees, should the lease and subleases be
treated as one mining unit for the purpose of bullion-tax assessment,
and but one statement vequired from the lessee: or should the lease
and each sublease thereunder be treated as a separate mining unit for
sueh purpose, and a statement and pavment of hullion tax be required
from the lessee and each sublessee, when either the lease or any sub-
lease shows a net profit, as defined by seetion 3687 of the Revised Laws ?

720
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OPINION
It is our opinion that the original lease and each sublease there-
under should be treated as a separvate mining unit for the purpose of
bullion-tax assessment, and that the lessee and each sublessee under
him shonld be required to file with the Assessor of his county a state-
ment. as required by seetion 3690 of the Revised Laws, showing the
eross and net proeeeds of ore produced on his particular mining unit.
and to pay the bullion tax upon any net proeeeds of ore produeed
‘therefrom as shown by any such statement, as provided in section 3687
of the Revised Laws.
By order of the Attorney-General :
Respectfully submitted,
Tuomas E. Powerr, Deputy Attorney-General.
Nevapa Tax Comassion, Carson City, Nevada.

SYLLABUS
84. Revenue—Widows' and Orphans’ Exemption—Statutes in Conflict—Con-
struction.

Stats. 1891, as amended Stats. 1923, chap. 203: These statutes are in
irreconeilable conflict, and the latter must prevail. Property of widows
and orphan children not to exceed %1,000 to one family should be exempt
from taxation, provided the total value of their property does not exceed
$6,000,

INQUIRY
("arsox CrITy, Ni-])!d'ln}wl‘ 5. 1923.

['nder the provisions of the sixth subdivision of section 5 of *An
Aet to provide revenue for support of the State of Nevada., and to
repeal certain Aects relating thereto,” approved March 23, 1891, as
amended by chapter 203, Statutes of 1923, which provides that “the
property of widows and orphan children not to exceed the sum of
$1.000 to any one family shall be exempted from taxation; and pro
vided further, that no such exemption shall be allowed any one. the
total value of whose property within the State exceeds $4.000: and

provided further, that no such exemption shall be allowed any one, the
total value of whose property within the State exceeds $6.000.” which
of the above-guoted conflicting provisos shall be eiven effect in th
assessinent and taxation of the property of widows and orphan chil
dren !

OPINION
[t will be noted from the above-quoted provisos that they are in
irreconcilable confliet, and that one or the other of the two must fall.
In such eireumstances it is the well-settled rule of statutory construe
tion that where one part of a statute is in confliet with another, and
they cannot be bronght into havmony by any rule of construction
the one being later in position must he deemed to render the othe
nugatory or repeal it.  Being later in position, the prevailing provi
sion is deemed later expression of the legislative will,  In the reading
of & bill, the matter near the close may be presumed to receive th
last consideration, and. if assented to. is a later conelusion.  Suther
e s Statutory Construetion, see, 34D,
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L harmony with the above well-settled rule of statutory construe
tion, it is our opinion that the property of widows and orphan chil
dren not to exceed the amount of $1,000 to any one family should he
exempted from assessment and taxation, provided that the total value
of the property belonging to any such widow or orphau children shall
not exeeed the sum of $6,000,

By order of the Attorney-General
Respectfully submitted,
Tuomas E. Powernn, Deputy Attorney-General.
Nevany Tax CommissioN, Carson City, Nevada.

SYLLABUS
85. Health—Physicians—Optometry—Unlicensed Persons.
Stats, 1913, chap. 106, as amended Stats, 1923, chap. 100: No unlicensed
person may perform any branch of optometry for the public.

INQUIRY
(ArsoN Crry, September 5, 1923,

Under the provisions of chapter 106, Statutes of 1913, commonly
known as “the Optometry Law,” as amended by chapter 100, Statutes
of 1923, may a regularly licensed physician, or a recularly licensed
optometrist, employ a person who is not a reeularly licensed optom-
etrist, to do refraction work for the publie?

OPINION

After a close examination of the provisions of the law above
referved to, it is our opinion that neither a regularly licensed physi-
cian. nor a regularly licensed optometrist, may lawfully employ an
unlicensed person to do for the public any of the thines ineluded
within the provisions of seetion 1 of the optometry law, above referred
to. whether such unlicensed person works under the supervision of
a licensed physician or optometrist, or otherwise.

By order of the Attornev-General :
Respectfully submitted,
Tuvosmas K. Powernn, Deputy Attorney-General,
Hox. Cuas. O, Gasuo, President of Nevada State Board of Eraminers
i Optometriy, Reno, Nevada.

SYLLABUS
86. Labor—Banks and Banking—Eight-Hour Law for Women.
Stats, 1917, see. 1, l'IiH]r. 14, does not :lmx].\ to women workine in banks,

< they are not “mercantile establishments,”

INQUIRY
Carsox Crry, September 6, 1923,
Fnguiry is made for construetion of seetion 1 of chapter 14, Statutes
of 1917, which limits the howrs of labor of women to eieht howrs in
any twenty-four-hour period.  An opinion is requested as to whether
the banking husiness is included in the words “mercantile establish

oy

ment.” so as to inelude women employees of hanks,
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OPINION

Seetion 1 of the Aet provides:

No female shall be employed in any manufacturing, mer-
cantile, or mechanical establishment, laundry. hotel, publie
rooming-house, apartment house, place of amusement, or
restaurant * * * more than eight hours during any one
day or more than fifty-six hours in one week.

To answer this question it is necessary to determine whether the
banking business would come within the provisions of the words
“mercantile establishment.”

In the case of Zuealla v. International Mercantile Ageney, 142 Fed.
927, the Court held :

The term “mercantile pursuits” in bankruptey Aet, 1895,
chapter 41, making corporations prineipally engaged in such
pursuits subjeet to the Aet, is to be given its common and
generally understood meaning, and ineludes only corporations
engaged in the buying and selling of commodities.

I the case of New York Building and Loan Banking Co., 127 Fed.
471, it was held that the phrase “‘engaged principally in manufac-
turing, trading, printing, publishing, or mercantile pursuits” did not
inelude a building-and-loan association.

The word “bank,” in its most enlarged sense, includes the business
of receiving deposits, paying checks, lending money. Weed v. Bergh,
25 L. R. A, 1217.

I am of the opinion, therefore, that the words “mercantile establish-
ment” do not inelude the business of banking, and the provisions of
seetion 1, supra, do not apply to banks.

Respeetfully submitted,
\l \ DiIsKIN, Attorne j/«(/r e /'lr/,
Hox. Fraxk IxGraM, Labor Commissioner, Carson City, Nevadu.

SYLLARBIUS
87. Revenue—License for Automobile Not in Use.

Stats, 1923, p. 54, does not I'v‘l\lih' payment of license |v.\' oW e
automobile not being used, but he must file statement of owners
required.

INQUIRY
('arsox C1Ty, September 18, 19235,
A ruling is regnested as to whether or not the owner of an automo-
bile is liable for the payment of a license to the State, where the auto
mobile is not used at any time during the entire year.

OPINTON
Statutes of 1923, p. 54, provide:

“An Aet to amend an Aet entitled *An Aet regulating
automobiles or motor vehieles in publie roads.” " ete,

['nder subdivision a of seetion 2 it is provided :

The owner of every automobile, motoreyele, ete., shall.
within ten davs after the acquisition of the same, file witl
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the Secretary of State, three copies of a statement containing
his name and address.

The second paragraph of section 2 provides that imme-
diately upon receipt of the statements the Secretary of State
shall forward a copy of the same to the Tax Commission,

[t is my opinion that, unless the owner of an automobile uses the
same on the public highways of this State, he is not liable for the
payment of a license fee. He is required, however, within ten days
after the acquisition of an automobile to file a statement with the
Necretary of State as provided in section 2, subdivision a.
Respectfully submitted,

M. A. Diskin, Attorney-General.
Hox. Booru B. Goobmax, Distriet Attorney, Lovelock, Nevada,

SYLLABUS
88. Fish and Game—Pheasants and Quail—County Commissioners,
Stats. 1923, chap. 195, provides that County Commissioners may fix
open and closed seasons for pheasant and valley quail,

INQUIRY
('Arson C'rry, October 8, 1923,
Our attention is called to the fact that the several County Commis-
sioners of this State, in fixing the open season on pheasants and valley
quail, have preseribed different periods of time for hunting the same.
An opinion is requested as to the legality of these orders, and whether
the same is authorized by law.
OPINION
Your attention is directed to section 3, Statutes of 1923, chapter 195,
which provides :
The Board of County Commissioners of the several counties
of this State may deelare the open or closed season on pheas
ants and on valley quail, and. keeping within the limits pre-
seribed in this Act, may regulate the number of same to be
killed o 2 and it shall be unlawful for any person to
take, or to attempt to take, except between those
dates set by the Board of County Commissioners,

[t appears, therefore, from the provisions of this seetion that the
Board of County Commissioners may, by ordinance, establish the
season for pheasants and valley quail.

Respeetfully submitted,

\] .\. I)INKI.\'. .|”41I'Ill I (i Hil'll/.
Hox. Boorn B. Goobymax, District Attorney, Lovelock, Nevada,

SYLLABUSN
89. Public Officers—Deputy Recorder's Compensation.
(1) Rev, Laws, 2848, as amended Stats, 1021, p. 131: Recorder of
Humboldt County may appoint deputy, but county would not be liable for
bis salary.
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(2) If deputy made and certified an abstract in official capacity, fee
therefor should be paid to county; if he made abstract in individual
capacity, not aflixing Recorder's seal, he might retain fee,

INQUIRY
("arson Urry, Ocetober 8, 1923,
You request an opinion relative to employing a Deputy Recorder in
vour county, whether the same is authorized by law, and, further, if
such deputy could retain fees for making abstracts,

OPINION
Seetion 2, Statutes of 1921, p. 151, provides:

The County Recorder and Auditor shall receive $3.000
per annum, which shall be compensation in full for all
serviees,

There is, of course, no authority for employing a deputy, in this
statute.
Seetion 2848, Revised Laws of 1919, vol. 3, provides:

All * * % (‘ounty Recorders are hereby authorized to
appoint deputies who shall have power to transact all official
business appertaining to said office, to the same extent as
their principals.

It appears, therefore, that you. under the law, are authorized to
appoint a deputy. IHumboldt County, of course, would not be liable
for compensation of such deputy. The same must be paid by you. If

this deputy should prepare abstracts of title and certify to the same
in his official capacity, as Deputy County Recorder, the fees derived
therefrom would have to be paid to the county. If such work, how-
ever, is performed by him in his individual capacity, the fees might
be retained by him, providing, of course, that the seal of the County
Recorder is not placed on any of the instruments so prepared.

Respeetfully submitted,
M. A, DiskiN, Attorney-General.
Hox. 1. Gervais, Recorder and Auditor, Winnemueea, Nevada,

SYLLABUS
90, Mines and Mining—Hoisting Engineer.
Rev., Laws, 4233: Hoisting engiveer should not Jeave post of duty

when men are at work in mine,

INQUIRY
CarsoN C'rry, October 9, 1920,
May a hoisting engineer, while men are at work in a mine, lawtully
perform other duties, such as looking after the batteries. gencra-
Tars; et}
OPINTON
Neetion 4233, Revised Laws of Nevada, 1912, provides:
At all times when men are ina mine, worked through a
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